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EDITORIAL NOTES 


4#THE NOMINEES OF THE PRIMARY 

The following brief biographies of the nominees of the two lead- 
ing parties as’ Candidates for United States Senator and Governor 
of this State as appearing in the Legislative Manual, indicates that 
all of the candidates are men of considerable service and experience 
in public life. 

The Republican Candidate for re-election for United States 
Senator is Senator Hamilton Fish Kean of Elizabeth, New Jersey. 

Senator Kean was born at “Ursino,” Township of Union, Union 
County, New Jersey, on February 27, 1862. He is a graduate of St. 
Paul’s School, Concord, N. H., and is a banker and farmer. 

Mr. Kean has been active in Republican politics for upwards of 
forty years. , He was first elected to the Union County Republican 
Committee in 1884 and was elected continuously until 1906. During 
this time he served as Secretary and Treasurer; in 1900 he was 
elected chairman of this committee. In 1905 Mr. Kean was elected 
amember of the New Jersey Republican State Committee from Union 
county and served until 1919, when.he was elected to the Republican 
National Committee from New Jersey. He served as a member of 
the National Committee until January 6, 1928. In 1916 he was 
delegate-at-large to the Republican National Convention. 

In 1924 Mr. Kean ran against Senator Walter E. Edge in the 
Republican primaries for the nomination of United States Senator. 
Senator Edge received 247,858 votes, and Mr. Kean 183,886 votes, 
being defeated by 63,972 votes. 

In 1928 Mr. Kean was a candidate in the Republican primaries 
for the designation of candidate for the United States Senate. The 
vote at this primary election was: Mr. Kean, 167,029; Edward C. 
Stokes, 142,123; Joseph S. Frelinghuysen, 137,440; Mrs. Lillian F. 
Feickert, 26,029; Edward Gray, 24,959. Mr. Kean’s plurality was 
29,589 votes. 

In the general election of November 6, 1928, Mr. Kean received 
841,752 votes, and Senator Edward I. Edwards 608,623 votes. Mr. 
Kean’s plurality was’ 233,129 votes. 

Mr. Kean was opposed in the primary election by James G. 
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Blauvelt of Ridgewood and his vote exceeded Mr. Blauvelt’s by 
a substantial majority. 
The Democratic Candidate for United States Senator is Governor 
A. Harry Moore of Jersey City. 
Governor Moore was born in Jersey City, July 3, 1879, in what 
He attended the 
public school and later received private tutoring. Attended Cooper 


is known as the Lafayette section of the city. 


Union at night and graduated from the New Jersey Law School, 
Newark, N. J., in 1924, and was admitted to the bar. 

He started public career in 1908, when he was appointed secre- 
tary to Mayor Wittpenn, of Jersey City. 
1911. Then came agitation for commission government, which he 


Appointed tax collector, 


supported. He was one,of the five commissioners elected, and 
served as director of parks and public buildings. 

He mapped out a new plan of city development for parks and 
playgrounds, athletic fields; organized civic clubs for child hygiene; 
worked with charity organizations in promoting help for crippled 
children, resulting eventually in the building of the A. Harry Moore 
School for Crippled Children, the first school of that kind in_ the 
country. 

In 1917 his progressive work had gained for him such popularity 
that he led his ticket for re-election. By 1924, when he was elected 
for a fourth term, his vote was almost unanimous, 70,833 out of 
80,000 votes cast. At this time new responsibilities were placed 
upon him when he was chosen Director of Revenue and Finance. 

Elected Governor in 1925 on platform of repeal of the 18th 
Amendment, State rights, fewer and better laws, Civil Service re- 
form, and other important measures. 

Known throughout his three-year term as an “every-day” Gov- 
ernor, due to the fact that he was in his office in Trenton four days 
a week and at his office in Jersey City two days for the convenience 
of North Jersey citizens. It is this same policy that will be main- 
tained during his present administration. 

For twenty years head of one of the largest church men’s clubs 


In State. 


in: President Jersey City Boy Scouts Council. Member Jersey 
City Lodge, 74, F. and A. M.; Jersey City Aerie, 404, Eagles; Jersey 
City Lodge, 211, Loyal Order Moose; Royal Arcanum; Past Ex- 


alted Ruler Jersey City Lodge, 211, Elks; Past Staie President N. J. 


Elks’ Association; member New Jersey Bar Association; member 
Delta Theta Phi Fraternity. 
ferred by Rutgers University, 1927, Seton Hall in 1928, and John 
Also degree of Master of Arts from Hahne- 
mann Medical College. Master Commercial Science, Rider College, 


1928. 


Holds honorary degre> LL.D., con- 


Marshall College, 1932. 


Parents: Robert White Moore, Martha (McComb) Moore, 
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Scotch-Irish extraction; Dutch Reformed Church. Married 1911 to 
lennie Hastings Stevens, Jersey City, N. J. 
' The nomination of Governor Moore in the primaries was un- 
wpposed so he is evidently the unanimous choice of his party. 

The Democratic Candidate for Governor is the Honorable Wil- 
jam L. Dill, Lay Judge of the Court of Errors and Appeals of 


Paterson, New Jersey. 

Judge Dill was born at Freeburgh, Penna., March 15, 1874, and 
was educated at the Freeburgh Academy. For fifteen years he was 
Motor Vehicle Commissioner of New Jersey and served six years as 
President of the Finance Board of Paterson. He is a Mason and a 
member of the Shrine, the Royal Arcanum, Elks and Eagles. 

In 1928 Judge Dill was the Democratic candidate for Governor 
and while not elected ran over fifty thousand votes ahead of his 
ticket. He was appointed a Judge of the Court of Errors and Appeals 
by Governor Moore in 1933. 

Judge Dill was opposed in the Democratic Primaries by Mr. 
Theron McCampbell of Monmouth County and received approxi- 
mately 256,000 votes in excess of those received by Mr. McCampbell. 

The Republican Candidate for Governor is Mr. Harold G. Hoff- 
man of South Amboy, New Jersey, present Commissioner of Motor 
Vehicles. 

Mr. Hoffman was born in South Amboy, February 7, 1896, and 
educated in South Amboy public schools. He served two years on 
the editorial staff of the Perth Amboy Evening News. Enlisted at 
outbreak of World War with Company H, Third New Jersey Infantry, 
a private, receiving successive promotions that made him, at 21 years, a 
captain, commanding Headquarters Company, 114th Infantry, north 
ot Verdun, in the Meuse-Argonne engagements. Returning home 
he became secretary-treasurer of the South Amboy Trust Company, 
which position he now holds. He is also president of the Mid-State 
litle Guaranty and Mortgage Company. He served two years as 
‘ity treasurer of Committee. He served two years as city treasurer 
i South Amboy, and in 1923 and 1924 served in the New Jersey 
legislature. In 1925 he was elected Mayor of South Amboy, normally 
a Democratic stronghold and in 1926 he was elected to the 70th 
Congress over Fred W DeVoe, Democrat, Assistant Attorney-General, 
by nearly 23,000 votes, carrying all three counties of the Third Con- 
gtessional District. He is a former President of Group No. 1, New 
Jersey Bankers’ Association. At thirty-five years old he holds the 
unique distinction of having gone through seven political campaigns, 
never having been defeated, and in every instance leading his party 
ticket in the number of votes receftved. He won the Republican nom- 
mation in 1928 and was re-elected by a majority of 40,000. In Con- 
gress he was a member of the Military Affairs Committee. 
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On April 1, 1930, Mr. Hoffman was appointed Motor Vehicle 
Commissioner for a full term of four years and was reelected for a second 
term at the joint session of the Legislature March 28, 1934. 

Mr. Hoffman was opposed in the primaries by Senators Emerson 
L.. Richards, Joseph G. Wolber and former Judge Robert Carey oj 
Jersey City. His plurality was approximately 190,000 votes. 


CALENDAR REFORM 





Revision of the present calendar, to bring it more into line with mod- 
ern needs, is being urged on the United States government and the League 
of Nations by American fraternal insurance organizations, with a mem- 
bership of 9,000,000. Resolutions to this effect, passed by the executive 
officials of these organizations at a meeting in Chicago, were made pub- 
lic recently. 

The resolutions, however, oppose any proposals for establishing a 1¢ 
month calendar, declaring that a 13-month division of the year is impra- 
tical and inefficient. From a purely insurance viewpoint, it is stated that 
a 13-month calendar “would throw out of line the existing schedules and 
experience tables of life insurance, would disrupt premium payments, 
would make difficult the comparison of statistics, would render more dif- 
ficult and expensive the collection of money, contact with membership and 
scientific adjustment of rate structures.” 

Arthur S. Hamilton, spokesman for the fraternal organizations, ex- 
plains in a particularized statement that the plan of calendar revision 
favored by his group is that known in America as the “World Calendar”. 
It retains the 12-month division of the year, and gives the world a “perpet- 
ual calendar” by limiting the ordinary year to 364 days, adding the 365th 
day as an “extra Saturday” to be known as Year Day. Under this plan, 
January 1 will always fall on Sunday. The four quarters of the year 
will be identical, each containing 91 days divided into three months of 31, 
39 and 30 days. In each year, forever, any given day will fall on the 
same day of the week. 

“The fraternal societies,” says Mr. Hamilton, “are well aware of the 
irregular periods and antiquated formula of the present calendar. They 
know something of the difficulties which ensue from the calendar’s shift- 
ing character, from its unequal months and awkward quarterly divisions. 
They recognize calendar disturbances in their finances, their bookkeeping 
and accounting, their statistical and rate calculations,—indeed in all the 
fundamental activities of their business. 

“But they do not want to advocate a type of calendar reform which 
will actually increase the difficulties of the present arrangement, which 
will further complicate the calendar instead of simplifying it. 

“The establishment of a calendar year of 13 months would immedi- 
ately add one-twelfth, and more, to the labor of the present monthly 
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collections; it would disarrange the whole rate structure and its statistical 
background ; it would confuse and annoy the membership. 

“But the desirability of a simpler form of calendar revision is so 
obvious to the fraternal societies that it needs no great amount of argu- 
ment or discussion.” 

The resolutions passed at the Chicago convention of fraternal socie- 
ties are as follows: 

“Whereas, proposals for the revision of the present calendar are now 
being internationally considered with a view to inaugurating the change im 
1939; and whereas, any change in the present calendar will be a matter of 
concern and importance to the interests represented in this organization: 

‘Be it resolved, that the Presidents and Secretaries Sections of the 
National Fraternal Congress is opposed to any 13-month calendar, and 
favors the adoption of a 12-month perpetual calendar, of the type known 
in America as The World Calendar.” 

LEGAL EDUCATION 

The Petition presented by a Committee of the State Bar Associa- 
tion to the Supreme Court, suggesting an amendment to the rules re- 
lating to educational requirements demanded of law students, ad- 
vanced as point one the following: 

“That applicants for admission to the bar should qualify by hav- 
ing had two years of college work as now required, and a degree from 
alaw school recognized by the requirements of the American Bar As- 
sociation; or a college degree, or four years of college work and law 
school requirements, as at present under our rules.” 

In making its report to the Association at the February meeting 
last year, the Committee evidenced the desire of Bar Associations to 
control bar admissions and to supplant the Courts in the exercise of 
this function. The report reads: 


“Without making definite recommendation we suggest for the 
consideration of the bar whether it is itself doing its duty in relation 
to candidates for admission thereto and whether it has not left to too 
great a degree the determination of entrance requirements to the 
courts. Without desiring to curtail the ultimate prerogative of the 
court as to what persons shall and shall not be admitted to the bar, 
itis conceivable that much of the difficulty now experienced in this 
phase of the court’s burdens could be relieved were the court to en- 
trust to the bar of the State the preliminary determination of fitness 
ol character and of extent of knowledge, admitting to membership in 
the bar only those who had received the endorsement and nomination 
ol their fellows. With a properly active committee on legal education 
and admission to the bar of the State Bar Association, greater flexi- 
bility in admission standards to meet recognized defects in their ap- 
plication could be attained. The inflexibility of a court rule frequently 
treates hardships, while its very existence tends to the growing belief 
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that there exists something in the nature of a constitutional right jn 
everyone to become a lawyer should he see fit so to do. * * * [f the 
bar with the consent of the courts should undertake this broader 
function its responsibility would have to be established upon far 
firmer lines than the relatively loose organization of the State Bar As. 
sociation of today. * * * 

We also commend the increased standards adopted by the Sv. 
preme Court requiring an education equivalent to two years at , 
recognized college. We believe that consideration should be given in 
line with the requirements of some of the older law schools of the 
country today to an eventual standard of preliminary education so ex- 
tended so as to be equivalent to a full college course of four years.” 

In a brief filed by former Justice Minturn, Dean of John Marshall 
College of Law, this appears: 

“It is not denied that these institutions are subject to reasonable 
regulations by the State which by its laws has given them birth 
regulations to be determined by the public policy of the commor- 
wealth and the circumstances of our people. But when a non-repre 
sentative, self-constituted, ultra-montane organization no matter how 
general may be its title, but with no contact with the locality and n 
realization of the temper, traditions and circumstances of the people, 
usurp that privilege by arbitrary ipse dixit; to say the least, such a 
procedure is alien to our system of government and becomes by rea- 
son of the high estate from which it emanates, a manifest invasion of 
the rights and privileges of our local authority. To mollify that at- 
tempt at usurpation and dictatorial interference by the insinuating 
argument that it is the result of an effort at reform of the existing 
order by an eminent body of lawyers, may lull our suspicions. But 
from practical experience we know that such procedure is intended 
from the assumed superiority of the organization as a specialist i 
these lines, to impress both Bench and Bar with the theory of lese 
majestie. We may well answer that we have not yet recognized the 
aristocratic status in this land of such a dominating body, designed 
practically to assume the status of the Inns of Court of British law.” 


behalf of the Law School, a brief filed by Edward A. Markley 
F. Ormsby and Charles M. Egan, states: 

“The adoption of the proposed recommendation would unwar- 
rantedly penalize the law students and law schools of New Jersey 
to the extent of requiring an applicant to have four years of college 
work instead of two years. This, in face of the fact, that the standards 
of the law schools of New Jersey are equally as high, as the standards 
of law schools of sister states and those approved by the Americat 
Bar Association. * * * 

Let us consider the origin of the Committee’s proposed recom- 
mendation under Point one. The origin is the Section of Legal Edu- 
cation and Admission to the Bar of the American Bar Association. 
This Committee consisting of eleven members formulates rules and 
regulations for the Courts, the Bar and the Law Schools of this 
Country. The Committee is non-representative. 

We are opposed to dictation by the American Bar Association of 
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any other outside group as to the operation and conduct of law schools 
in New Jersey. We believe that any set of arbitrary conditions pre- 
scribed by this or any other non-representative body should not be 


followed blindly. 
We deplore the attempt of this Committee through the American 


Jar Association to nationalize legal education. 

We submit that this question of legal education is inherently one 
involving State’s Rights.” 

The Supreme Court has not adopted the rule contended for, and 
the Bar Association Committee so reported at the February 1934 
meeting and requested that it be discharged, which request was 


adopted. 
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(These abstracts of bills introduced at the pending session of the Legislature 
are called to the attention of the members of the bar so that they may express them- 
selves to their local representatives if they desire to support or defeat such pro- 
posed legislation. In the March number of the Law Journal some of the proposed 
enactments were considered. Additional legislative proposals will be considered from 
time to time until the adjournment of the Legislature.—Epiror. ) 


A-285 (Mr. Schoen). This is an Act to create and provide for an 
unemployment reserve fund and to provide methods for its administration 
and penalties for its violation. 

The preamble to the Act recites that, because of economic inse- 


curity due to unemployment, the effects of unemployment can better be 
met by a compulsory insurance reserve fund to be charged to industry 
as part of its operating costs and that the enactment of such a law has 
heen recommended unanimously by the Interstate Commission on unem- 


ployment insurance. 

The Act provides that benefits shall be payable at a weekly rate of 
$15.00 to an employee whose average weekly wage was over $30.00; 
$12.50 to an employee whose average weekly wage was over $20.00; $10.- 
00 to an employee whose average daily wage was from $15.00 to $20.00; 
and a minimum of $5.00 to an employee whose weekly wage was below 
$10.00 and in no case benefits to be more than 75% of the employee’s 
weekly wage, benefits to be paid to each employee for the weeks he is 
unemployed, but no employee to receive in any twelve months more than 
thirteen weeks of benefits. 

This bill has for its object a very laudatory purpose but many will 
believe the relief it is intended to supply should be extended further than 
appears to be the intention of the bill. 

A-287 (Mr. Schoen). This is an Act to limit and regulate the is- 
suance of Restraining Orders and Injunctions in labor disputes. The 
bill in detail sets forth various acts which may be considered lawful, the 
performance of which shall not be the subject of temporary or permanent 
injunctions in disputes concerning terms or conditions of employment. 
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There is a wide-spread opinion that in many instances the Cyurts 
have over-stepped the bounds and seriously interfered with the liberty 
of the individual in labor disputes. Those who so believe will welcome 
the enactment of this proposed law. 

A-295 (Mr. Molson). Supplement to an Act concerning Building 
& Loan Associations, permitting Associations that have been taken in 
charge by the Commissioner of Banking and Insurance, where the total 
assets of such Association do not exceed $300,000.00 to, by written peti- 
tion of seventy-five per centum of its stockholders of all classes and 
seventy-five per centum of creditors, make application for the liquidation 
of such Association by Trustees of their own selection and providing 
procedure to accomplish that result on application to the Court of Chan- 
cery. 

A-309 (Mr. Pascoe). An Act to provide for a moratorium on pub- 
lic debt of Municipalities and Counties of this State. 

This Act provides for a moratorium for a period of one year where 
agreed to by the holders of two-thirds of the bonds or notes so affected 
It is a moratorium affecting the principle of the debt and not the interest 
and is claimed that it would save the tax-payers and relieve property to 
the extent of 20% of the present tax load, or about 70 points on the pres- 
ent tax rate. 

A-338 (Mr. Hargrave). An Act to amend the Financial Responsi- 
bility Act. 

In the statement accompanying this Bill, it is claimed that the pur- 
pose of the Act is to change the provisions of the Financial Responsibil- 
ity Act so that, with respect to reckless driving, it will apply only after 
a second conviction. It is pointed out that, in many Municipalities, com- 
plaints are taken for reckless driving when the charge really involves a 
lesser offense. 

It would appear that the proper remedy would be to take the com- 
plaints for the offense involved rather than to permit an operator, who 
has been convicted of a charge of reckless driving, to continue to oper- 
ate an automobile without furnishing evidence of financial responsibility. 
It may also be pointed out that, in many cases of intoxication, a charge 
of reckless driving is accepted to save the defendant from the conse- 
quences of an offense more grave. 

A-347 (Mr. Doughty). An amendment to the District Court Act to 
permit the removal of suits to the Circuit Court where the amount of any 
set-off, counterclaim or recoupment exceeds the value limited for the jur- 
isdiction of said Court. 

This is an excellent provision and will have a tendency to avoid a 


multiplicity of trials involving the same occurrence. The elimination ol 
the provision for liquidated damages will make it possible to effect a re- 
moval of a cause in automobile cases where the defendant has a counter- 
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daim for personal injuries which, in the opinion of the Court, would ex- 
ceed the jurisdiction of the District Court. 

A-376 (Mr. Hunt). Permits the Surrogate alone to appoint ap- 
praisers for estates. 

There appears to be very little justification for this proposal. Back 
of it is a desire to create additional political patronage for distribution 
to the faithful. There was a time when it was considered fair practice 
for counsel in any case to suggest to the Court the names of qualified 
persons to act as Receivers, Trustees, Appraisers or Commissioners in 
matters involving the interests of his clients. One by one the far reach- 
ing hand of politics has gathered these perquisites to itself and matters 
are rapidly coming to pass where attorneys, who are not active politically, 
receive scant consideration at the hands of public officials. In many in- 
stances, where small estates are involved, it has been common practice 
for friends of the deceased, or of his Attorneys, to serve as appraisers 
without cost. To our knowledge, there has never been any criticism or 
any claim that estates valued by appraisers appointed by the parties have 
failed to properly perform their functions. 

S-136 (Mr. Reeves). This is an Act to extend the law, regarding 
liens in favor of hospitals and charitable institutions, to physicians for 
surgical treatment rendered to injured persons. 

This bill has been passed and signed by the Governor, although it 
was opposed by the State Bar Association and by some of the local Bar 
Associations. Just why there was opposition to this enactment is not 
entirely clear. It would seem only fair to provide some remedy for the 
payment of physicians’ services, as well as the services rendered by hos- 
pitals and charitable institutions. It has been the common practice of 
teputable attorneys handling such claims to endeavor, in every way pos- 
sible, to protect the attending physicians when recovery is had. Unfor- 
tunately, however, many attorneys and claimants, who have recovered 
substantial damages on account of the claim and injury involved, have 
neglected or refused in many instances to protect the physician’s proper 
claim for services rendered and there have been many instances where 
representatives of insurance carriers have made settlements with injured 
persons upon representations that the physician’s bills were exhorbitant 
and should be ignored, thereby inducing the claimants to effect a cheap set- 
tlement at the expense of the attending physician. 

S-200 (Mr. Read). This bill is designed to permit a defendant con- 
vieted in the Court of Quarter Sessions or Court of Oyer and Terminer 
to continue in office until appeal of the case is heard. 

This appears to be a most unusual provision. The occupant of a 
public office should be above suspicion and should not continue to hold 
office after being convicted of an offense against the State. Common de- 
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cency would indicate his voluntary withdrawal or at least a suspension 
until the matter of his appeal is determined. 

AJR-7 (Mr. Fort). The purpose of this resolution is to continye 
the operation of the Committee making the investigation of the operation 
of the Workmen's Compensation Act. 

While many reforms are necessary to bring about an effective and 
proper working of the Workmen’s Compensation Act, it is doubtful if 
the efforts of the present Committee would be of any additional value. 
commensurate with the expense involved. A new Commissioner js jn 
charge of the Department and it would be better to await the results of 
his administration before continuing the investigation. 

SJR-5 & 6 (Mr. Kuser). Designed to urge the State Sinking Fund 
Commission to rescind action authorizing purchase of $1,205,000.00 of 
Atlantic City bonds, by exchange, and urging said Commission not to 
exchange securities for $1,027,000.00 of Jersey City bonds, or such part 
thereof as has not already been exchanged. 

~~ It would seem as though the Sinking Fund Commission, in consider- 
ation of the recent investigation of its affairs, would not need this re- 
minder from the Legislature. 

ACR-8 (Mr. McCampbell). To provide for the appointment of a 
Committee to investigate the Steneck Trust Company of Hoboken. 

This may serve some useful purpose, but the Commission should 
also devote its attention to the closing of some other State institutions. 

S-244 (Mr. Albright). Provides for the location and management 
of a State Park along the Atlantic Ocean. 

A State Amusement Park along the border of the ocean is a very 
desirable public work. Those who would like to get some idea of the 
value and wholesome influence such a proposal involves should visit Jones 
Beach on Long Island, where the State of New York has provided an 

excellent example in State Parks. 

S-245 (Mr. Albright). This bill is designed to declare the intent of 
the Legislature with regard to Chapter 254 of the Laws of 1933. that the 
State Legislature shall require payment by Counties of indebtedness onl) 
when and in proportion that the corresponding indebtedness has been paid 
by the Municipalities to the County Treasurer. 

Recently a Writ of Mandamus was granted by the Supreme Court 
requiring the City of Newark and other Municipalities in Essex County 
to pay the indebtedness fixed by law to the County. Obviously, if the 
Municipalities fail to pay the County, the Counties will not be in a post 
tion to pay the proportion due to the State. The Municipalities may 
argue that if this relief is to be given to the State, they should be re 
lieved from making payments to the County in cases where they have been 
unable to collect the indebtedness from the tax-payers. The answer t0 
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this, however, would seem to be that the collection of taxes has been a 
municipal rather than a county or state function. 

A-387 (Mr. Preiser). To amend Evidence Act to permit realtors 
and salesmen, licensed for seven years, to qualify as real estate value ex- 
perts. 

After all, the qualification of an expert is a matter for the Courts 
rather than for the Legislature. The mere fact that a salesman or realtor 
had been licensed for seven years would not make him an expert on val- 
ues, unless he had been actively engaged in that seven years in buying, 
selling or acting as broker in the buying and selling of real estate in the 
vicinity where he claims to be an expert. The qualification of experts is 
a matter that Courts can readily determine in a given instance. Of 
course, no matter in what manner an expert were qualified, it would be 
for the Court or Jury, as the case might be, to say what weight would be 
given to his testimony. 

A-390 (Mr. McCampbell).. To provide a method of redemption of 
small homes from foreclosure by empowering the Court of Chancery to 
rder redemption upon receipt of Federal Home Loan Bonds or cash. 

There can be little question about the right of the Legislature to con- 
trol foreclosure proceedings and the right of redemption, by the constitu- 
tionality of a provision authorizing the Court to compel the owner of a 
mortgage to accept some other security in its place, seems clear. 

S-257 to 262 (Mr. Richards). These six bills were introduced by 
Senator Richards in an effort to provide an immediate remedy for the 
public as against the exhorbitant rates charged by Utility Companies ren- 
dering service in this State. 

The first Act would permit the Utility Board to fix temporary rates 
pending decision on permanent rates. It is stated that this Act 1s pat- 
terned after the Illinois Act which provided that, if reduction is too dras- 
tic, the Utility Company may recoup its losses later. 

The second Act provides that the Public Utility Comission may fix 
temporary rates, but that such rates shall permit the Company to earn 


3%, as provided by a similar bill pending before the New York Legis- 
lature. 


The third Act is to provide that Public Utility Companies shall not 
pay dividends unless adequate and proper service and reasonable reserves 
are maintained. 

The fourth Bill empowers Public Utility Commissioners to desig- 
nate employees to conduct hearings now held by the Commissioners. It 
is hoped by this to provide for the delegation of employees to receive 
technical testimony and records in the absence of the Commissioners so 
that the work of the Commission may be facilitated. 
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The fifth Bill is to give the Board of Public Utility Commissioners 
jurisdiction over interests affiliated with public utilities; and 

The sixth is to demand approval by the Public Utility Commissioner 
of contracts between public utilities. 

In general these proposals are an attempt to facilitate the proceed- 
ings for the establishment of a fair and just rate for public utilities under 
present conditions. Unless some effort is made to speed up procedure, 
the present utility hearings in this State can be dragged on for years and 
the public deprived of any benefit they may be entitled to receive there- 
under. In the case of a recent decision upon the utility rates by the 
United States Supreme Court involving telephone rates, it appeared that 
the various proceedings had been carried on since 1922. Under an order 
made at an earlier date in the cause, however, the defendant company 
was compelled to segregate a certain proportion of the rate pending the 
final decision. As a result, twenty million dollars was available for dis- 
tribution to the public in order to make effective the final decision in the 
case. If there is any question as to the practical application of a tem- 
porary rate, it would be better to follow out the method employed in this 
case and have the Utility Company in question deposit with a depository 
selected by the Court a disputed portion of the rates collected so that same 
would be available for re-distribution upon the conclusion of the litiga- 
tion. 





JUDICIAL SYSTEM OF PALESTINE 


By Leon H. Ross, Esg. 


Note: Mr. Rose, the author of this article, is a member of the Bars of the 
States of New Jersey and Maryland and is the Author of “New Jersey State Bar 
Examinations, Questions and Answers”. He graduated from Temple University 
with a degree of LL.B. and is an active worker on behalf of Zionism. 


Palestine with its three racial groups is unique. Accordingly, its 
judicial system at once becomes very interesting. There are three of- 
ficial languages in Palestine—Hebrew, Arabic, and English; and liti- 
gants have the right to be heard in any of these three tongues. The courts 
are assisted by two or more interpreters. Should litigation occur between 
a Jew and an Arab and be heard before a British judge, it would necessi- 
tate the translation of every question asked of the Arab witness, and his 
response thereto, first to the English judge and then to the Jewish litt- 
gant and to his attorney. The procedure would, of course, be reversed 
when the Jewish witness took the stand. In such cases, which are not at 
all infrequent, if the judge interrogates a witness, the Hebrew inter- 
preter immediately jumps to his feet and translates to the Jews in Hebrew 
what the judge asked. Then follows the Arab interpreter who renders 
similar service to the Arab client. Very interesting practice indeed, but 
not always so complex as it appears, since many of the judges, especially 
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the Jewish judges, are versed in two if not in all three languages. Many 


attorneys likewise know two or more of the official languages. Never- 
theless, it is the prerogative of the litigants to speak in whatever language 
they desire and to have their speeches interpreted to the judges and to the 


opposing side. 

Every courtroom is supplied wilth the Old Testament, New Testa- 
ment and the Koran, and witnesses are sworn in on their respective Bible 
and in their own language. The Jewish judge, if he is extremely ortho- 
dox, wears a “yarmelke” or skull cap. The Arab judges may, if he so des- 
sires, wear a “tarbush” or Turkish fez. Witnesses of Jewish and Mos- 
lem faiths may have their heads covered while in court. Christians are 
not so privileged. Every witness stands during the entire time that he is 


testifying. 


Fundamental Law of the Lend 

Trial by jury is not guaranteed to litigants by the British mandate 
over Palestine, which is considered the constitution of the country; nor 
by the organic law of Palestine, which is known as the Ottoman law, and 
takes form in Turkish codes. The Palestine Order in Council of 1922 
is the constitutional charter of the mandate territory, and it directs the 
courts of Palestine to apply the Ottoman law which was in force prior to 
November 1914. Where such law is deficient or does not provide a 
remedy, the courts apply orders in council, ordinances, and regulations 
enacted by the British administration. 

The mandate over Palestine arises out of the Balfour Declaration 
promulgated by the Earl of Balfour on November 2, 1917, which mandate 
was conferred upon Great Britain by the peace conference in San Remo 
on April 26, 1920. The Balfour Declaration thenceforth became part of 
international law. 

As yet the American or English system of reporting cases has not 
been put into effect. There is no printed case system, and consequently 
the decisions of the courts of Palestine are not a source of law, nor are 
the courts bound strictly by the doctrine of stare decisis. The opinions 
of the judges are prepared by them and written in long-hand imme- 
diately after the trial terminates. Attorneys, however, make copies of 
these opinions and so build up their libraries of case law and legal de- 
cisions. 


Existing Laws and Ordinances 
The civil law includes sales, contracts, agency and negligence, and is 


printed in a book known as the “Megelleh.” Other books exist on land 
law and analogous subjects pertaining to the law of real property. The 
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old and new criminal codes may be found in pamphlet form. The old 
Ottoman Code is still used extensively, and is at present being modified 
to conform to English law. Commercial law includes bankruptcy, part- 
nership, negotiable instruments, and corporations. The charter or fran- 
chise of a corporation is granted by the Registrar of Companies, corporate 
statutes first receiving the approval of the High Commissioner. 

Numerous new enactments have been made with respect to commer- 
cial law in Palestine. They are almost replicas of the English law—par- 
ticularly ordinances relating to companies, bills of exchange, etc. The 
ordinances also include those on wills, domestic relations, and constitu- 
tional law. The Secretary of State in London must pass upon the con- 
stitutionality of a law. 

Before one can sue the Government, the consent of the High Com- 
missioner who represents the King in that capacity must be obtained. In 
order to sue a government official, the consent of the Attorney General 
is a prerequisite. One may, nevertheless, sue such official for a private 
debt, without first securing the permission of the Attorney General. 


Supreme Court 


In 1924, Palestine was divided into five judicial districts, to wit: 
Jerusalem, Jaffa, Haiffa, Nablus, and Beersheba. The judicial powers are 
vested in a Supreme Court which is divided into a Court of Appeals and 
the High Court of Justice; four district courts; about 25 magistrate 
courts ; religious courts and land courts. The Supreme Court consists of 
seven judges, one of whom is the British Chief Justice, a senior British 
judge, a junior British judge, four native judges who may be Arabs, 
Jews, or Christians. All of the aforesaid judges are appointed by the 
High Commissioner of Palestine in accordance with such instructions 4s 
he may receive from His Majesty the King. These justices hold office 
during the King’s pleasure. 

The Supreme Court, as such, never sits en bane. It is divided into 
two sections; the Court of Appeals, and the High Court of Justice. The 
Chief Justice prescribes all rules of court for the Supreme and inferior 
courts, but not for the religious courts. 

The salaries of the Supreme Court judges vary in accordance with 
their official status in the court. The Chief Justice receives approxt 
mately $10,000 per year; the senior British judge receives from $7,500 t0 
$9,000 a year; the junior British judge receives from $5,000 to $7,000 
a year; and the four native judges receive approximately $4,000 a year. 

The Court of Appeals, one of the two subdivisions of the Supreme 
Court, sits as an appellate tribunal upon issues determined by and ap- 
pealed from the district courts and the land courts. Three judges sit ™ 
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this court, the presiding judge being always British. On appeals of 
criminal assize, where the penalty is death, five judges sit. 

The High Court of Justice, the remaining division of the Supreme 
Court, has original jurisdiction in equitable matters and in the issuance 
of the prerogative writs. Ordinarily two judges sit in this court, though 
in special cases three judges sit. The equitable jurisdiction extends to all 
equity matters save specific performances, which is prohibited under the 
laws of Palestine. The doctrines applicable to equitable matters are those 
selfsame doctrines which are in force in England, and are applied by the 
High Court of Justice only insofar, as these doctrines are not incon- 
sistent with, derogatory, or repugnant to, the Ottoman Code, Palestinian 
Law, or the customs of Palestine. The writs issuing out of this court 
are habeas corpus, mandamus, and certiorari. There is no write of quo 
warranto in Palestine. This court is also vested with the power to grant 
injunction in cases calling for immediate equitable relief. 


District Courts 


District courts are found in Jerusalem, Haifa, Jaffa, Nabuls, and 
Beersheba. Three judges are assigned to each court, the presiding judge 
always being British. The judges of these courts are appointed in the 
same manner as the judges of the Supreme Court, namely, by the High 
Commissioner, and hold office during good behavior. The High Commis- 


sioner may also appoint from time to time persons without the prescribed 
judicial qualifications to sit as members of a district court by provisional 
appointment for a period not exceeding 2 years. The district courts have 


civil jurisdiction in controversies involving any amount. In cases in 
which the subject matter of the suit is valued at over 100 pounds, two 
judges must sit; otherwise one judge sits. 

These courts have original jurisdiction in criminal cases only where 
the penalty exceeds 1 year imprisonment. If, however, the penalty is less 
than 1 year, the district courts have appellate jurisdiction from the magis- 
trates’ courts. Where the accused is subject to a penalty of 3 years’ 
imprisonment, three judges sit. On assize, i. e., in capital cases for pre- 
meditated murder, and incidentally this is the only capital offense in Pales- 
tine, four judges sit, of whom one must be a British Supreme Court judge. 
Death by hanging is the punishment for a capital offense. 

Criminal cases are prosecuted by the Government Advocate assisted 
by junior government advocates. In non-criminal matters, the govern- 
ment is represented by either its advocate or a solicitor general. 
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Magistrates’ Courts 


There are approximately 25 magistrates’ courts in Palestine, each 
district being presided over by a British magistrate called the chief mag- 
istrate. Magistrates are appointed by the Chief Justice of the Supreme 
Court. The magistrates’ courts have both civil and criminal jurisdiction, 
The civil jurisdiction extends to suits which involve not more than 100 
pounds. Criminal jurisdiction in these courts attaches where the fine js 
not more than 100 pounds or the penalty for the crime does not exceed 1 
year imprisonment. The compensation paid to the judges in the magis- 
trates’ courts is the same as that paid to the native judges of the Supreme 
Court, approximately $4,000 a year. 


Land Courts 


In controversies involving land or title to land, special land courts 
were established in the various judicial districts. From the decision of 
these land courts, an appeal lies to the Court of Appeals. 


Appellate Procedure 


Appeals from the magistrates’ courts are heard by the district courts. 
Such appeals must be taken within 7 days. Appeals from the district 
courts must be made within 30 days to the Court of Appeals. Upon 
the determination of these appeals, a further appeal may be taken to the 
Privy Council of England, but the granting of an appeal to the Privy 
Council is not a matter of right but of grace, resting in the discretion of 
the High Commissioner. There are as yet no rules with regard to appeals 
to the Privy Council. The High Commissioner is vested with the right 
to reprieve or commute sentences, but the High Commissioner never sits 
as a judge in any court. On appeals to the Privy Council, any Palestinian 
advocate or barrister at law may appear before the Privy Council in Eng- 
land, or he may authorize his agent in London to argue the case by 
engaging counsel who specially practice before the Privy Council. 


Religious Courts 


The religious courts of Palestine form a part of the dual juridicial 
system. These courts are separate, distinct and independent from the civil 
and criminal courts. Prior to the British occupation and the mandate 
which gave England control over Palestine, the Turkish rulers permitted 
religious questions to be decided in the religious courts, especially such 
questions as involved personal relations. The Jews, Christians, and 
Moslems, therefore, have developed their respective religious courts in 
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which they apply their own codes. The Jews appoint their own judges 
and pay their salaries from private funds. The Arab judges are ap- 
pointed by the government which also pays their salaries. These courts 
prescribe their own rules of practice. 

Only those Jews or Christians who are members of recognized jewish 
or Christian communities in Palestine may avail themselves of the re- 
ligious courts of that community. Where the litigants, however, are not 
members of a recognized religious community, the cases are heard by 
either the district or the magistrates’ courts. Jurisdiction of divorce, 
domestic relations, and kindred cases involving mixed marriages, is vested 
in the district or the magistrate’s courts. The determination of cases in 
the religious courts is final, and no appeal can be taken. 

The jurisdiction of the rabbinical (Jewish) courts is: 

1. Exclusive over marriage, divorce, alimony, and confirmation of 
wills of the Jewish members of its community. 

2. Over the personal status of such persons, where the litigants con- 
sent to the jurisdiction of the rabbinical courts. 

3. Exclusive jurisdiction over any matter involving the constitution 
ora controversy respecting the internal administration of lands endowed 
for Jewish purposes. 

The application of the Jewish law is restricted to Jews who are 
Palestinian citizens. Controversies involving alien Jews are governed by 
the law of their respective nations. Such alien Jews may give juris- 
diction in minor controversies to the rabbinical courts and be subject to 
and governed by the Jewish law. 

There are in existence also, what is known as Jewish peace courts. 
These courts functioned prior to 1914 and are still active. The peace 
courts are basically arbitration tribunals, and their jurisdiction, more 
properly, their right to hear complaints and decide and determine contro- 
versies, extends to matters involving contracts, sales, negotiable instru- 
ments, commercial agreements, disputes, and contests of a similar nature. 
These courts ate buuna by nu law or precedent. They apply principles 
of law, equity, or common sense, as the occasion requires. The popularity 
of these peace courts is a powerful factor in their growth and develop- 
ment; so much so that they are highly respected, and through their sound 
tasoning and decisions a distinctive Jewish jurisprudence is evolving 
irom these courts. 


Qualifications of Judges 


There are two kinds of judges in the Palestinian courts: British 
and Palestinian. Every court, other than a magistrate’s court, must be 
presided over by a British judge. The qualifications for a British judge 
are as follows: He must be a British subject, duly admitted to practice 
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as a barrister at law or as an advocate in any part of His Majesty, 
dominion, or in any territory under His Majesty’s protection, or in pa 
territory in respect of which His Majesty has accepted a mandate from 
the League of Nations; and who is in any case of not less than 3 years’ 
standing as barrister at law or advocate. 

The qualifications for a Palestinian judge are as follows: He must 
have held office in Palestine as magistrate or public prosecutor or inspector 
of the courts for not less than 3 years; or have been an advocate of Pal. 
estine of not less than 3 years’ standing. 


Prerequisites of Admission to the Bar 


Men and women (not Arab women), 25 years of age may be at- 
mitted as advocates. The applicant must show that he or she is a 
graduate of the gymnasium (1 year college equivalent) and has success- 
fully completed 4 years of evening study in law school, in which the 
applicant attended lectures for that period. The lectures are given in 
three languages. Upon graduation from the law school, one is admitted 
to practice provided he has served a clerkship of 3 years, which clerkship 
may be served at any time. Members of the bar of foreign countries are 
required to serve a clerkship for a term of 2 years prior to taking the bar 
examinations, and when such foreign student successfully passes the 
examinations, he must pay a license fee of £50, plus a £25 fee for the 
privilege of taking the bar examination. Native law students applying 
for admission to the bar examinations are required to pay an examinatio 
fee of £25. The requirements for admission are very strict; so much 
so that one Judge Malkiel Mani, after serving as a judge for 25 years, 
both in the courts of Palestine and in the Turkish courts prior to the 
mandate, had to be sworn in as an advocate after his judicial term ended. 

Lawyers in the district courts, and in the Court of Appeals must 
wear gowns and Picadilly collars. Barristers (those practitioners who 
are admitted as barristers at law in the courts of England) must in addi- 
tion wear wigs while in court. 





BARBOUR FLAX SPINNING CO. vs. KEARNY 


(State Board of Tax Appeals, Apr. 10, 1934) 


Taxation—Assessments upon personalty must consider absolescence and depreciation— 
Municipal corporations—Evidence of Assessors not especially qualified out- 
weighed by evidence of experts 


In the matter of an application for reduction of the tax assessment 
levied for the year 1933 on improvements and personal property assessed 
in the Town of Kearny, County of Hudson and State of New Jersey: 

For Appellant, J. Emil Walscheid, Esq. 

For Respondent, Arthur B. Archibald, Esq. 
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WEAVER, President: The Board of Assessors of the Town of 
Kearny assessed for taxation for the year 1933 property of the Barbour 
Flax Spinning Company as follows: 


$27,350 
Improvements 371,700 
Personalty 450,000 

These valuations were affirmed by the Hudson County Board of 
Taxation on appeal. 

An appeal for the reduction of the assessments on improvements 
and personalty was filed with this Board. No appeal was filed from the 
assessment on land. 

The improvements consist of twenty-three buildings of various di- 
mensions and types of construction. In establishing their value, the 
appellant produced expert witnesses who had specialized for many years 
in the construction of industrial buildings, and submitted detailed tabu- 
lations of replacement cost as of the assessment date, with due allowance 
for depreciation and obsolescence. The replacement cost of these build- 
ings, as determined by the experts, was $195,654.74. 

The Town’s only witnesses were its assessors, who are qualified by 
statute as experts. These witnesses presented no evidence of special skill 
or knowledge in the valuation of buildings, their testimony being meagre 
and based entirely upon hearsay. Their valuation was determined by 
taking the cubical contenis of each building and applying a value per foot 
furnished by others. They made no allowance for depreciation or obso- 
lescence. 

The personalty consists of machinery, raw materials and manufac- 
tured products. A qualified expert for the appellant valued the machinery 
at $116,380, after allowing for depreciation and obsolescence. The only 
testimony presented by the Town was by one of the assessors, who testi- 
fed that he had been a foreman in the plant for about five years, that 
he was familiar with the machinery and that it was quite old. He further 
stated that he had never bought or sold machinery and that he had no 
knowledge as to its value. We are unable to give much weight to his 
testimony. 

It was proven that the average value of merchandise on hand for 
the year preceding the assessment date, including raw material and fin- 
ished products, was $157,505.02. The Town produced no testimony as to 
the value of this property. 

Under the circumstances, the Board is of the opinion that the valu- 
ations proven by witnesses for the appellant are the true values of the 
property. However, the assessments cannot be reduced below the amounts 
specified in the petition. 

The assessment on improvements is reduced to $210,000, and the 
‘sessment on personalty to $286,300. 
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PLAINFIELD vs. COLUMBUS CLUB OF PLAINFIELD 


(State Board of Tax Appeals, Apr. 17, 1934) 
Taxation—Exemptions given to Holding Companies owning buildings used for char- 
itable purposes under Chap. 372, P. L. 1931 only applies to buildings used by 

two or more Assns. 

In the matter of the appeal from the action of the Union County 
Board of Taxation exempting from taxation for the year 1933 property 
in the City of Plainfield, County of Union and State of New Jersey. 

For Appellant, William Newcorn, Esq. 

For Respondent, Edmund J. Kiely, Esq., by John P. Owens, Esq, 


WEAVER, President: On October 1, 1932, the Columbus Club of 
Plainfield was the owner of premises situate in the City of Plainfield, 
upon which an assessment of $25,175 was levied for the year 1933, divided 
as follows: 

$12,175 
13,000 


The assessment was cancelled by the Union County Board of Taxa- 
tion on appeal, from which action the City of Plainfield has appealed to 
this Board. 

The proofs establish that the Columbus Club is a holding company 
for Watchung Council No. 552. Both organizations are incorporated 
under An Act to Incorporate Associations not for Pecuniary Profit. 

Section 203 (subdivision 4) of the General Tax Act of 1918, as 
amended by Chapter 372, Laws of 1931, exempts from taxation 


“* * * all buildings owned or held by an association or corporation 
created for the purpose of holding the title to such buildings as are actu- 
ally and exclusively used in the work of two or more associations of 
corportions organized exclusively for the moral and mental improvement 
of men, women and children; * * *,.” 


It is clear from the evidence that Watchung Council is organized 
exclusively for charitable purposes and that the building involved in this 
appeal is used exclusively for its purposes. However, the Council is not 
the owner of the property. The holding company holds title solely for 
this one charitable association. > 

To be entitled to exemption under the provision above quoted, it 1s 
necessary that the holding company hold title for “two or more” assocla- 
tions or corporations organized exclusively for charitable purposes. As 
the company holds title for only one association, it does not meet the re 
quirements of the statute and is not entitled to exemption. 

The action of the Union County Board of Taxation is reversed and 
the assessment is restored to the roll. 
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PLAINFIELD vs. PLAINFIELD AERIE No. 866, FRATERNAL ORDER OF 
EAGLES 


(State Board of Tax Appeals, Apr. 17, 1934) 


Taxation—Fraternal organizations not organized extensively for charitable purposes 
not exempt 
In the matter of the application for the cancellation of the tax asess- 
ment for the year 1933 on property situate in the City of Plainfield, 
County of Union and State of New Jersey. 
For Appellant, Edmund J. Kiely, Esq. 
For Respondent, William Newcorn, Esq. 


WEAVER, President: For the year 1933, the City of Plainfield 
assessed land, improvements and personal property owned by the appel- 
lant. On appeal to the Union County Board of Taxation, the organiza- 
tion claimed exemption under Section 203, subdivision 4, of the General 
Tax Act, Revision of 1918, as amended by P. L. 1931, Chapter 372. 
The County Board denied the exemption and dismissed the appeal. 

The question for determination by this Board is whether or not the 
appellant is organized exclusively for the moral and mental improvement 
of men, women and children, or for religious or charitable purposes. 

The corporation has produced a certified copy of its charter, show- 
ing that it is incorporated under an act entitled “An act to incorporate 
benevolent and charitable associations, revision approved April 9, 1875, 
and the several supplements thereto.” In specifying the objects of the 
organization, the charter states: 


“And we do further certify and make known that the objects for 
which said incorporation is made and organized are the relief of all such 
members thereof as shall by sickness, casualty, or other cause, be rendered 
incapable of tending to their usual occupation or calling, to the dispensa- 
tion of charity among the members and for inculcating fraternal and 
social fellowship among the members and for the payment of death bene- 
its as prescribed in the constitution of this association.” 


The charter discloses that the corporation is not organized exclusively 
lor charitable purposes. On the contrary, it is incorporated for a number 
of purposes, most of which are not charitable. Its principal objects seem 
to be in the creation of fraternal and social fellowship among its members 
and the payment of sick and death benefits. Such an organization is not 
a charitable association as contemplated by the exempting statute. See 
Cooley on Taxation, 4 Ed. Vol. 2, Section 742. 

The testimony shows that the appellant performs some charitable 
work, but that such work is not the principal purpose of its organization. 
Primarily, its objects are benevolent and social. Its charity is incidental. 
The Supreme Court in Washington Camp No. 23, P. O. S. of A. v. Board 
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of Equalization of Taxes of New Jersey, 87 N. J. L. 52; 93 Atl. 856, in 
passing upon a somewhat similar case, denied the exemption. One of 
the grounds for denial was the fact that the association was not exclu- 
sively benevolent, but was partly benevolent and partly social. In the 
instant case also, the association is partly benevolent and partly social. 
The present statute does not extend exemption to benevolent associations, 

The testimony further discloses that the property of the association 
is not used exclusively for charitable purposes. 

To be entitled to exemption under the present statute, the corporation 
must be organized exclusively for charitable purposes and its property 
must be used exclusively for such purposes. 

We find that the property is subject to taxation. The action of the 
Union County Board of Taxation is affirmed. 





PLAINFIELD vs. WORKMEN’S AIDE, BRANCH 73, OF PLAINFIELD, N. J. 


(State Board of Tax Appeals, Apr. 17, 1934) 
Taxation—Fraternal organizations whose property is not used exclusively for char- 
itable purposes not exempt 


In the matter of the action of the Union County Board of Taxation 
exempting from taxation for the year 1933 property in the City of Plain- 
field, County of Union and State of New Jersey. 

For Appellant, William F. Newcorn, Esq. 

For Respondent, Martin B. Stutsman, Esq. 


WEAVER, President: In this proceeding the City of Plainfield seeks 
to set aside the action of the Union County Board of Taxation, cancelling 
an assessment of $10,700 ($1,700 on land and $9,000 on building) on 
property of Workmen’s Circle, Branch 73, located in that taxing district. 

The proofs establish that the respondent is incorporated under “An 
Act to Incorporate Associations not for Pecuniary Profit,” that on the 
assessment date it was the owner in fee simple of the premises in ques- 
tion, and that the building is used only by members of the association. 

The objects for which the respondent is incorporated, as set forth 
in its charter, are as follows: 

1. To provide insurance for its members in the event of sickness, 
casualty or other things rendering them incapable of attending to their 
usual occupations and to pay disability and funeral benefits from dues 
and assessments collected from its members. . 

2. To provide classes in elementary education for children of its 
members. 

3. To promote good fellowship and develop cultural knowledge of 
its members. 

4. To acquire, by gift or purchase, real or personal property to carry 
out the objects of the corporation. 
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It is the contention of the City that the respondent is not within the 
purview of Section 203 (subdivision 4) of the General Tax Act, as 
amended by Chapter 372, Laws of 1931. The clause of this Section 
relative to the case under review exempts “* * * all buildings actually and 
exclusively used in the work of associations and corporations organized 
exclusively for the moral and mental improvement of men, women and 
children, or for religious, charitable or hospital purposes, or for one or 
more of such purposes ; * * *,” 

As the respondent is not organized exclusively for charitable pur- 
poses, it does not meet the primary requisite of the exempting statute 
applicable to this class of property. 

This case is controlled by the rulings recently handed down by the 
Board in the cases of Hackensack v. Benevolent and Protective Order of 
Elks No. 658, and Plainfield Aerie No. 866, Fraternal Order of Eagles, v. 
City of Plainfield. 

The action of the Union County Board of Taxation is reversed and 
the assessment as levied by the City of Plainfield is restored. 





FIRST NATIONAL BANK OF SPRING LAKE vs. MONMOUTH COUNTY 
BOARD OF TAXATION 


(State Board of Tax Appeals, Apr. 24, 1934) 


Taxation—Failure to prosecute appeal—Appeal dismissed 
In the matter of the application for the reduction of the tax on bank 
stock assessed for the year 1933. 
For Appellant, No appearance. 
For Stockholders or Appellant, Mr. Frank R. Durand. 
For Respondent, William A. Stevens, Esq. 


WEAVER, President: The appeal in this matter was filed by Wil- 
liam G. Clinkunbroomer, a Conservator appointed by the Federal Gov- 
ernment for the First National Bank of Spring Lake. No testimony has 
been offered in the case and counsel for the parties in interest have not 
agreed upon a stipulation of facts. A brief has been presented by Mr. 
Frank R. Durand on behalf of the stockholders of the bank. 

The stockholders are not a party to the proceeding and have been 
given no right to intervene. There is nothing before the Board to sustain 
the facts set forth in the brief. Even if these facts were proven, the 
case falls squarely within our decisions in the matters of Edward R. Boyd, 
Conservator of The Palisades Park National Bank & Trust Company v. 
Bergen County Board of Taxation, and Guarantee Trust Company of 
Atlantic City, N. J. v. Atlantic County Board of Taxation. 

For the reasons stated in those opinions and for failure to prosecute, 
the appeal is dismissed. 
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NEW JERSEY POWER & LIGHT CO. vs. STATE TAX COMMISSIONER 


(State Board of Tax Appeals, May 1, 1934) 


Taxation—Corporations gross receipts tax not applicable to receipts from Interstate 
business 
In the matter of the petition for review of assessment of gross re- 
ceipts tax levied for the year 1932. 
For Appellant, Wall, Haight, Carey & Hartpence, Esqs., by John A. 
Hartpence, Esq. 
For Respondent, John J. Sloan, Esq., Assistant Attorney General. 


WEAVER, President: The facts in this case have been submitted 
by stipulation. 

The New Jersey Power and Light Company is a corporation of the 
State of New Jersey, maintaining its principal place of business in the 
Township of Dover, Morris County. The corporation is engaged in the 
business of furnishing electricity for light, heat and power purposes in a 
number of counties of the State, and in addition sells and transmits elec- 
tricity to other light, heat and power companies located in the States of 
Pennsylvania and New York. 

The gross sales of the company, upon which the tax was based, 
amounted to $4,608,885.08, of which sum $3,663,870.36 was derived from 
intrastate business; the remainder, $945,014.72, comprises receipts from 
sales to companies in the States of Pennsylvania and New York. 

The corporation is subject to a gross receipts tax under P. L. 1919, 
Chapter 25. The Tax Commissioner levied a tax on the total gross re- 
ceipts of the company, including the receipts derived from business in the 
States of Pennsylvania and New York. The appellant has paid the tax 
on gross receipts derived from its business within the State and contends 
that the gross receipts from interstate business are not subject to taxation, 
as Federal laws preclude taxation on interstate commerce. 

The sole question for determination is whether the tax levied under 
the Gross Receipts Tax Act is a license tax or a property tax. The State 
Tax Commissioner contends that it is a property tax imposed in lieu of 
all taxes on personal property, and that a tax upon property, although 
measured by the gross receipts of a company engaged in interstate com- 
merce, has been held valid by the United States Supreme Court, even 
though the total gross receipts were derived from interstate commerce. 
In support of this contention, he relies upon the cases of 


Pullman Company v. Richardson, 261 U. S. 330. 
Maine v. Grand Trunk Ry., 142 U. S. 217. 


U. S. Express Co. v. Minn., 223 U. S. 335. 
Cudahy Packing Co. v. Minn., 246 U. S. 450. 
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The Supreme Court of New Jersey, in the case of Salem and Penns- 
grove Traction Company v. State Board of Taxes and Assessment, 97 
N. J. L. 386; 117 Atl. 401, has passed upon this question and has held that 
the tax is a license tax and not a property tax. The Court of Errors 
and Appeals affirmed this decision. 98 N. J. L. 570; 119 Atl. 926. 

The State Tax Commissioner contends that we must look to the prac- 
tical operation of the act and not to its definition as determined by the 
Court, and refers us to the case of Lawrence v. State Tax Commission 
of Miss., 286 U. S. 276, wherein the United States Supreme Court said 
that it was not concerned with the definition or the precise form of de- 
sriptive words applied to the act by the State Courts, but only in its 
practical operation. 

While the tax appears to be a property tax, and is in lieu of taxation 
of all personal property, we are bound by the decision of the Supreme 
Court and the Court of Errors and Appeals in the case of Salem and 
Pennsgrove Traction Co. v. State Board of Taxes and Assessment, supra, 
so long as that decision remains unreversed. 

The United States Supreme Court, in the case of New Jersey Bell 
Telephone Company v. State Board of Taxes and Assessment of New 
Jersey, 280 U. S. 338, held that a license tax based upon gross receipts 
derived from interstate commerce was invalid to the extent of the tax 
upon that portion of the gross receipts derived from the interstate com- 
merce. 

For the reasons stated, so much of the tax as was levied upon the 
gross receipts derived from interstate commerce is set aside. 





TRUSTEES FIRST M. E. CHURCH OF RED BANK vs. RED BANE 


(State Board of Tax Appeals, May 1, 1934) 


Taxation—Religious corporations—Land not occupied by buildings used exclusively 
for religious purposes not exempt 


In the matter of the application for the cancellation of the tax assess- 
ment for the year 1933, upon property situate in the Borough of Red 
Bank, County of Monmouth and State of New Jersey. 

For Appellant, Harvey D. Leuin, Esq. 

For Respondent, John S. Applegate, Esq. 


WEAVER, President: The First M. E. Church of Red Bank, a 
religious corporation of the State of New Jersey incorporated under the 
Religious Societies Act, is the owner of a church edifice in the Borough 
of Red Bank. In October, 1929, it entered into a contract for the sale 
of the church and parsonage to the Merchants Holding Company at an 
agreed price of $250,000. After a payment of $50,000 on account of the 
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purchase price, the prospective purchaser defaulted and forfeited the pay- 
ment to the appellant. 

Subsequent to the making of the contract of sale, the appellant pur- 
chased two lots on the east side of Broad Street, Red Bank, for the 
erection of a new church. The testimony shows that a frame garage is 
erected on one of the lots and a barn on the other. 

In June, 1931, religious dedication services were held on these lots, 
Open air religious services have since been conducted on the lots on Sun- 
day evenings from June to September, when the weather permitted. On 
a number of occasions, when interrupted by rain, the services were con- 
cluded in the garage building. The barn has been used for the storage 
of church property. As previously stated, the lots were not acquired for 
the open air meetings, but for the erection of a new church. When the 
church was not sold, the land was used in this manner rather than allowed 
to remain idle. 


For the year 1933 one lot was assessed at $2,600, and the other at 
$2,800. The garage building and barn were not assessed. The assessment 
was affirmed by the Monmouth County Board of Taxation on appeal. 

The appellant contends that the land is used for religious purposes 
and is exempted under Section 203, subdivision 4, General Tax Act of 
1918, as amended by Chapter 372, P. L. 1931, which exempts “all build- 
ings actually and exclusively used * * * for religious, * * * purposes; 
* * * the land whereon * * * the buildings * * * are erected, and which 
may be necessary for the fair enjoyment thereof, * * *.” 

The test to be applied is whether the land is part of the curtilage 
of the church buildings and necessary to the fair enjoyment thereof. The 
lots assessed do not adjoin the tract upon which the church edifice is 
erected. Therefore, they can in no sense be necessary to the fair use 
of the church buildings. 


“Ownership by a religious corporation and incidental use for religious 
or moral purposes are not sufficient to entitle a building to exemption.” 
In re: M. E. Church of Englewood, 36 N. J. L. J. 238. In the absence 
of any buildings used for religious purposes, the land cannot be exempted. 
It thus fails to come within the provisions of the exempting section of 
the Tax Act, and was properly assessed for taxation. 


The action of the Monmouth County Board of Taxation in denying 
the exemption is affirmed. The assessment will stand. 
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GARFIELD VS. PASSAIC VALLEY WATER COM MISSION 


PLAINFIELD vs. FRANKLIN COUNCIL No. 41, JR. O. U. A. M. 
(State Board of Tax Appeals, May 8, 1934) 


Fraternal Societes not organized exclusively for charitable purposes not exempt 
In the matter of the action of the Union County Board of Taxation 
exempting from taxation for the year 1933 property in the City of Plain- 
field, County of Union and State of New Jersey. 
For Appellant, William Newcorn, Esq. 
For Respondent, Martin B. Stutsman, Esq. 


WEAVER, President: For purposes of taxation for the year 1933, 
the City of Plainfield assessed property of Franklin Council No. 41, Jr. 
0. U. A. M., as follows: 


Improvement 


On appeal, the Union County Board of Taxation adjudged the or- 
ganization to be exempt from taxation and cancelled the assessment. The 
City brings that judgment before us for review. 

The charter of the corporation discloses that it is not organized exclu- 
sively for charitable purposes. | Apparently, its principal object is the crea- 
tion of fraternal and social fellowship among its members and the payment 
of sick and death benefits. It extends charity to its members in distress, 
when financially able to do so. Primarily, its objects are benevolent and 
social, and its charity is incidental. 

An organization which is fundamentally benevolent and social is not 
exclusively charitable, and is not entitled to exemption. See Washington 
Camp No. 23, P. O. S. of A. v. Board of Equalization of Taxes of New 
Jersey, 87 N. J. L. 52; 93 Atl. 856; Plainfield Aerie No. 866, Fraternal 
Order of Eagles, v. Inhabitants of the City of Plainfield, 57 N. J. L. J., 
page 

The action of the Union County Board of Taxation is reversed and 
the assessment is restored. 





GARFIELD vs. PASSAIC VALLEY WATER COMMISSION 


(State Board of Tax Appeals, May 8, 1934) 
State property not taxable—Arm of State Government not subject to taxation of 
personal property 

In the matter of the action of the Bergen County Board of Taxation 
cancelling the assessment for the year 1933, upon personal property in 
the City of Garfield, County of Bergen and State of New Jersey. 

For Appellant, Joseph F. Matisovsky, Esq. 

For Respondent, Charles William Convery, Esq. 
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WEAVER, President: As of October 1, 1932, the Board of As. 
sessors of the City of Garfield assessed as personal property a water 
main owned by the Passaic Valley Water Commission, an arm of the 
State government. The main consists of 8,633 1/3 feet laid in public 
streets, and 200 feet in private land over which the Commission has an 
easement for that purpose. 

Property of an arm of the government is exempt from taxation, 
unless there is a legislative intent to tax it. P. L. 1910, page 199, sub- 
jects to taxation all land of public agencies of this State used for the pur- 
pose and for the protection of public water supply. The act applies to 
land only, and does not include personal property. 

In the cases of Mayor and Aldermen of Jersey City v. Blum, 127 Atl. 
214, and Mayor and Aldermen of Jersey City v. Huber, ror Atl. 378, the 
Court of Errors and Appeals of New Jersey held that an assessment upon 
the pipeline of a public water supply system was invalid, the Legislature 
having provided that the tax be limited to the land used for the purpose 
of water supply. 

As the assessment before us for review is upon personal property 
only, it is invalid. The action of the Bergen County Board of Taxation 
in cancelling the assessment is affirmed. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS AND ORDERS 


Utility Board—Jurisdiction to order abandonment of Grade Crossing denied where 
different crossing not contemplated 


In the matter of the application of the Pennsylvania-Reading Sea- 
shore Lines for the abandonment of station crossing in South Vineland, 
Landis Township, Cumberland County, New Jersey. 

George A. Bourgeois for the Pennsylvania-Reading Seashore Lines. 

3y decision January 9, 1934, upon application of the Pennsylvania- 
Reading Seashore Lines for permission to abandon the grade crossing of 
its right-of-way at Station Crossing in South Vineland, Landis Township, 
Cumberland County, the Board dismissed the application on jurisdictional 
grounds, it being considered that the proposed abandonment is not within 
the purport of the statute. 

Jurisdiction of the Board with respect to the vacating of a public 
crossing at grade is indicated in Chapter 57, Laws of 1913, viz: 

“To alter such crossing according to plans to be approved by said 
Board, but substituting therefor a crossing not at the grade of such public 
highway, either by carrying such public highway under or over said rail- 
road, or by reconstructing such railroad under or over said public high- 
way, or by vacating, relocating or changing the lines, width, direction or 
location of such highway and the opening of a new highway in the place 
of the one ordered vacated.” 
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Station Crossing serves as access to the South Vineland station and 
is used also to a limited extent by public travel. It was concluded, there- 
fore, that it is a public crossing and is so indicated by the Railroad Com- 
pany as public grade crossing signs are installed and maintained at the 
crossing. No evidence having been offered of any proposed relocation 
or changing the lines, width and direction of the crossing as contemplated 
by the statute, the Board considered it was without authority to determine 
the matter of the abandonment of the crossing. 

The Company concluding that all of the evidence and actual facts 
pertaining to the Station Crossing were not sufficiently developed at the 
hearing on the original application, supplementary application was made 
for a rehearing and the presentation of additional testimony. An amended 
petition was accordingly filed, and the case was duly heard at Trenton 
on March 27, 1934. As evidenced by the testimony the principal conten- 
tion for the abandonment of Station Crossing is the convenient use of an 
existing public grade crossing at Sherman Avenue, located 195 feet north 
of Station Crossing, and the proposal of the Company to use one track 
only at the station. Sherman Avenue is the main east and west thorough- 
fare in the community; Station Crossing extends only within the right- 
of-way line of the railroad. Subsequent to the location of the railroad 
station at South Vineland the Station Crossing was opened by the Com- 
pany for the convenience of the railroad and its patrons. Paralleling and 
adjoining the railroad right-of-way on the easterly and westerly sides are 
highways known as West Boulevard and East Boulevard. There is one 
main track through the territory, and over Station Crossing is an addi- 
tional passing siding track. Station platforms are located on the westerly 
side of the passing track and the easterly side of the main track. The 
removal of the passing siding eliminates the necessity for the platform 
on the westerly side, and the use of one track would avoid train meets 
in the vicinity of the station. 

No definite testimony was offered as to whether or not the Station 
Crossing is considered a public or private crossing. It was stated that 
the crossing was established by the Company for the convenience of the 
railroad and its patrons and that it is used for public travel to a limited 
extent. If the crossing is actually a private crossing, the Board is without 
jurisdiction in said class of crossings; and in the absence of any proposed 
change in the physical conditions at the crossing as specified in the statute, 
if the crossing is a public crossing, it appears that the proposed abandon- 
ment does not come within the purview of the statute. 

Statement was submitted at the hearing by Counsel of the railroad 
reciting conditions at and in the vicinity of Station Crossing and numerous 
court decisions are referred to as pertinent to the implied authority of the 





THE NEW JERSEY LAW JOURNAL 


Board to deal with the general question of the abandonment of the cros. 
ing. The case of the West Jersey and Seashore Railroad v. Public Utility 
Commission (152 Atlantic 378), is apparently referred to as evidencing 
jurisdiction of the Board. In this case the Supreme Court held that the 
Board had authority to abandon crossings and substitute others in place 
thereof. In said case it was proposed to abandon five crossings in one 
municipality and substitute two crossings therefor, and it is evident 
concluded, on the theory of said case, that the Board has the authority 
to vacate and abandon Station Crossing. As herein stated, no physica 
change or substitution is proposed presenting any similar condition that 
would justify the applicability of the decision of the Supreme Court, the 
sole matter contemplated being the abandonment of a grade crossing with- 
out substitution, changing the lines, width, direction or location of the 
highway. 

It is proposed by the Company to use the main track only and te- 
move the siding track. This would appear to render unnecessary the 
maintenance of Station Crossing either for the convenience of the Com- 
pany’s patrons or public travel owing to the close proximity of Sherman 
Avenue and the existence of highways paralleling the railroad right-of- 
way. 

The proposed vacation would also eliminate the danger incident to a 
crossing at grade. The Township Committee of Landis Township was 
notified of the hearing and no person appeared representing the Town- 
ship. 

While the proofs clearly indicate that Station Crossing should be va- 
cated, the Board, however, has concluded that it is without authority to 
order the vacation because none of the factors relating to the relocation 
or changing the lines, width, direction or location of Station Crossing, 
nor the opening of a new highway in place thereof if vacated, as pre- 
scribed by Section 1, P. L. 1913, p. 91, are involved in the proceeding. 
The Board is, therefore, constructed to dismiss the application. 





Utility Company not under jurisdiction of Commission need not seek approval fer 
hypothecation of stock owned by it 

Application of American Water Works and Electric Company, In- 
corporated, and Monmouth Consolidated Water Company for authority : 

1. To hypothecate and pledge the 26,000 shares without nominal 
or par value of the outstanding common stock of Monmouth Consoli- 
dated Water Company now owned by American water Works and Elec- 
tric Company, Incorporated; and of American Water Works and Electric 
Company, Incorporated, and Atlantic County Water Company of New 
Jersey for authority. 
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2. To hypothecate and pledge the 4,380 shares of the par value of 
$25 per share of the outstanding common stock of Atlantic County Water 
Company of New Jersey now owned by American Water Works and 
Electric Company, Incorporated. 

Jos. F. Autenrieth for the Petitioners. 

This is an application for approval by this Board of hypothecation 
and pledge by American Water Works and Electric Company, Incor- 
porated, of 26,000 shares without nominal or par value of the common 
stock of Monmouth Consolidated Water Company, and of 4,380 shares 
of the par value of $25 per share of the common stock of Atlantic County 
Water Company of New Jersey. These shares were heretofore issued 
under certificates of approval made by this Board, and are now owned 
by said American Water Works and Electric Company, Incorporated, 
which Company is not a public utility under this Board’s jurisdiction. 

The application is made because a certificate of approval granted 
by this Board to said Monmouth Consolidated Water Company, dated 
September 27, 1932, provided, among other things, that the securities 
issued under said certificate were not to be hypothecated “without further 
approval of this Board.” This proviso was and is applicable to hypothe- 
cation by said Monmouth Consolidated Water Company alone and was 
and is not applicable to hypothecation by anyone who in conformity to said 


certificate of this Board may have acquired ownership of the securities 
referred to therein from said Monmouth Consolidated Water Company. 

The approval of this Board of the hypothecation now sought by the 
American Water Works and Electric Company, Incorporated, is therefore 
not required. 





Telephone corporations—Rates for extension service examined and found reasonable 


In the matter of the formal complaint of Samuel Morris v. New 
Jersey Bell Telephone Company in re charge for telephone extension. 

Samuel Morris appeared in his own behalf. 

Frankland Briggs for New Jersey Bell Telephone Company. 

It appears from the petition in this matter that complaint is made 
by Samuel Morris of Atlantic City that 


“1. He is one of the subscribers of the New Jersey Bell Telephone 
Company. 

“2. On or about September 12, 1933, he requested the New Jersey 
Bell Telephone Company to install in his office at 54 Law Building, 
Atlantic City, N. J., a regular desk type telephone extension. 

“3. Said New Jersey Bell Telephone Company demand One Dollar 
($1.00) per month for said extension, besides a charge of Three Dollars 
and Fifty Cents ($3.50) for installation. These charges are, of course, 
in addition to the existing regular monthly charge of Eight Dollars and 
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Fifty Cents ($8.50) for telephone service. Annexed hereto and made a 
part hereof and marked Exhibit A is a copy of said Company’s demand. 


“4. Your petitioner is informed and verily believes that the cost of 
the desk type extension telephone is Nine Dollars and Forty Cents 
($9.40). Your petitioner avers that an annual charge of $12.00 for an 
extension that costs the company but $9.40 is excessive, unreasonable, and 
unjust and should be so declared and reduced. 


ee 


5. Your petitioner avers that it is unfair to charge the subscriber 
for the installation of an extension more than the cost of the installation, 
plus the actual cost of the telephone, without any recurrent monthly 
charge therefor.” 

In the answer filed by the respondent all material allegations, except 
the allegations as to the rates themselves, were denied. 

In the hearing the petitioner offered no proof, but repeated the alle- 
gations contained in his petition based on a letter from the Company 
quoting said rates and charges. 

The respondent voluntarily produced as a witness its ‘‘Plant-results 
Engineer” who stated that the specific labor of installing an extension 
station in a subscriber’s premises would not be greatly different from that 
of a main station telephone, except that an additional protector or ground 
would not be required for the extension phone. He stated that the average 
cost of installing an extension telephone on a subscriber’s premises, based 
on a general average covering the entire state, would be $8.45, but it was 
stated that if one added all the costs, including labor, cable, instrument, 
bell box and incidentals, the total would aggregate Twenty or Twenty- 
one Dollars, but the Company’s position, as set forth by another expert, 
was that these individual costs are immaterial so far as rates are con- 
cerned, and that even specific costs of the various classifications are not 
and cannot be determined accurately; that the rates comprising the rate 
structure of the Telephone Company do recognize relative costs, but far 
more important than relative costs is the matter of relative value, and the 
rate schedule which is designed to meet the revenue requirements must 
recognize a fair distribution of charges among all classifications of service 
and at the same time encourage the maximum use of service. The ex- 
tension telephone service rates constitute but a small part of the rate 
schedule of the Telephone Company and the specific rates for this service 
must aid in the production of revenue; they must be at a level to en- 
courage development of extension telephone service; they must not exceed 
the value; they must recognize relative values. 

The Company’s expert (its General Commercial Engineer) further 
testified to the effect that the provision of extension telephone service t0 
a subscriber enables the subscriber to send and receive calls over the 
extension telephone just as he could send and receive calls from the main 
telephone, and in this way extension telephone service saves time and 
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effort to business and residence subscribers, and the convenience, and the 
eficiency which the extension telephone service provides establishes the 
value of the service. For instance, with respect to business extension 
telephone service, it insures the prompt answering of calls, and it is defi- 
nitely known that very often slow answers of calls by subscribers often 
result in a loss of business. It is a valuable adjunct in the conduct of 
business by telephone. 

Under the rates for extension telephone service there are 75,000 ex- 
tension telephone services effective in this state at the present time, 
equivalent to 17.4% of the total main stations in service. This develop- 
ment is exceeded by a very small amount by but two Bell Systems in the 
United States, which demonstrates the value of the service to the present 
subscribers at the rates complained of. 

3ut there is another test which might be mentioned in the instant 
case where the extension is to another room. The monthly base charge for 
individual line flat rate business service in Atlantic City is $8.50 and the 
charge for two-party service is $7.00 for each subscriber. If the com- 
plainant took the latter class of service for each of his two rooms, having 
2 main stations connected to the single pair of wires, the bill would be 
$14.00 per month and not $9.50, as it would be with a main station, $8.50, 
and an extension station, $1.00, served through the same single pair of 
wires. 

The theory of the complainant is that the monthly carrying cost of 
the individual equipment plus expenses of operation should determine the 
periodic charge. The theory of the Company is that while the total car- 
tying cost of the plant required to render service to the various classes 
of service, together with taxes and the cost of operation of same is per- 
tient, the allocation of the specific costs to each subscriber is based on the 
relative value of the various classes of service and not to the specific costs 
of the individual installation. 

Telephone service is peculiar in that, while a conversation is in 
progress, the telephones of the two parties must be connected by a pair of 
wires used by the two parties exclusively. With electricity a single cir- 
cuit may serve one customer, with high costs, or may serve a hundred 
or more customers with decreasing costs. Following the complainant’s 
theory, let us assume his office adjoins the telephone central office with 
its switching equipment, the pair of wires connecting him with the central 
ofice will be of negligible length and cost and he would demand a mini- 
mum rate, but suppose that he calls a party, say a distance of four miles 
or more away; to serve the latter subscriber would require a pair of wires 
of four miles or more in length and his monthly rate would be larger than 
would that of the complainant (mileage charges being 75c¢ per month 
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per quarter mile or fraction). This would, logically, lead to a multitude 
of rates in the base rate exchange area with resulting complaints, Under 
the theory of the Company, and of the telephone system as a whole, the 
relative value of the various classes of service is the major element in the 
development of the system of rates and allocation of total costs to classes 
of service; under this the business rates of a given type are uniform 
throughout the base rate area of a given exchange; but flat rate business 
service carries a different rate from measured business service with rek- 
tively very little difference in cost of total equipment required to render 
the service, but as a whole the business rates are higher than residence 
rates though the cost of the equipment in each case may be identical; if 
the rates for residence service were based on cost, they would exceed the 
value of the service to the residence subscriber, the Company would lose 
this class of business, telephone development would be retarded and the 
public interest suffer. It is for this reason that telephone rates must be 
developed on the trial and error basis with due consideration to the rela- 
tive value of each service. 

The main station with a single extension station or telephone is the 
beginning of a private branch exchange system which may grow, in the 
larger department stores, into an installation with hundreds of extension 
stations ; the rate fixed for the extension station for the complainant would 
be related to the rates for such a major installation. 

As a matter of fact all the charges complained of in this matter have 
been approved by this Board in its decision dated December 31, 1924 
(Board’s Reports, Vol. XI, p. 674): in this decision it was stated that 


“The Board is of the opinion * * * that the proposed schedule is fair 
and reasonable” and “That the proposed schedules will not produce more 
than a fair return upon the value of the Company’s property as found by 
this Board.” 


This fair return approximated 714% upon the value of $18,450,000 
as then fixed by the Board after a detailed appraisal, but the schedule ot 
rates approved would not produce more than 6.72% return thereon. 

The Board in this case employed an expert firm of telephone engi- 
neers at a large cost and they examined the various rates in detail and 
approved them. 

But by reason of dissatisfaction with certain Private Branch Ex- 
change rate changes, a further hearing was held in February 1925 
(Board’s Reports, Vol. XII, p. 81) during which further testimony was 
given by the Board’s expert telephone engineer ; an excerpt from his test! 
mony is set forth in the decision (supra) and agrees substantially with the 
theory of the derivation of telephone rates as expressed by the Company's 
witness herein above recited. The rates for extension stations from 
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P.B.X. switchboards were again examined by the Board’s witness in detail 
and found to be reasonable. 

In the matter of the application of Samuel Morris et al vs. the New 
Jersey Bell Telephone Company, the Board rendered a decision, dated 
May 26, 1932: the complainant in the instant matter in that case denied 
the reasonableness of a particular rate for the hand set telephone. In 
that case it was shown that the New Jersey Bell Telephone Company 
(successor to the Delaware & Atlantic Tel. and Tel. Co., supra) was re- 
ceiving a return on the value of its property, on five different bases, vary- 
ing from 5.25% to 5.675%. The 1933 annual report of the respondent 
fled with this Board shows that the net earnings are even lower than 5%. 
lf the rates, estimated to afford a return of 6.72% in 1925, now produce 
les than 5% the Board sees no reason for withdrawing its approval of 
the specific rates which the complainant herein alleges to be unreasonable, 
unjust and which he claims should be reduced. 

The Board stated in its 1932 decision (supra) that 


“It is not the function of a regulatory body on its own initiative to 
institute a general rate proceeding unless prima facie there is some rea- 
sonable indication that the Company’s earnings are in excess of that ap- 
proved by law. This does not, however, prevent any interested party from 
proceeding and making proof of any allegations to that end, but as here- 
tofore indicated, the proofs offered on the part of the petitioner are wholly 
inadequate to establish the allegations of the petition.” 


This excerpt sets forth the views of the Board in the instant case. 

The Board finds and determines, therefore, that the petitioner has 
not sustained the allegations of his petition; and inasmuch as the Board 
finds no justification for proceeding on its own initiative for the reasons 
herein expressed, the proceeding, therefore, is dismissed. 





West Jersey and Seashore Railroad Company for sale of land in 
the Township of Delaware, Camden County, New Jersey, 56.21 acres, to 
John S. Branin. Approved January 23, 1934. 

The following applications for certificates affecting stock issues were 
approved : 

Application of Four Eighty Four Corporation for approval of the 
issuance, nunc pro tunc, of 100 shares of common capital stock of the par 
value of $100 each, for capital purposes. Approved, subject to conference 
Order Number Seven, December 21, 1933. 

Hoboken Manufacturers’ Railroad Company for Authority to trans- 
fer on its books 3,993 shares of its common capital stock from Hoboken 
Terminal Properties, Inc., to Seatrain Lines, Inc. Approved December 
21, 1933. 

Little Ferry-Washington Park Transportation Company for approval 
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of issuance, nunc pro tunc, of $1,000 par value common capital stock. 
Application granted upon conditions set forth in Order dated January 24, 
1934. 

Irving Transit Company for approval of the issuance of $2,500 par 
value common capital stock. Application granted upon conditions set 
forth in Order dated January 24, 1934. 

Kingston Water Company for approval of certificate amendment of 
franchise. Approved December 21, 1933. 

South Jersey Power & Light Company requesting amendment of its 
certificate of January 4, 1933, authorizing the issuance of certain trust 
mortgage and bonds thereunder, and providing for the modification of the 
mortgage and indentures which had provided for the payment of principal 
and interest in gold coin of the United States in order to provide for such 
payment in legal tender of the United States. Application approved upon 
conditions set forth in Order dated January 12, 1934. 

Trenton Transit Company for modification of certificate issued De- 
cember 30, 1930, approving the issuance of 6% notes maturing over a 
period of five years in the face amount of $75,400, to provide for the 
modification of said agreements as arranged for by the Receivers of the 
applicant, reducing the payments upon principal 50% for the period of 
two years. Approved January 24, 1934. 

The following applications on behalf of the Atlantic City Electric 
Company for the right to exercise the power of eminent domain for the 
condemnation of lands were approved by the Board December 21, 1933, 
affecting the lands of: 

Clementina LaGrassa in the Township of Mullica, Atlantic County, 
New Jersey; 

William DeLuca, et al, in Atlantic County, New Jersey ; 

William T. Harvey, et al, in the Township of Mullica, Atlantic 
County, New Jersey; 

Anna L. DeBarr, in the Township of Mullica, Atlantic County, New 
Jersey ; 

Michael Dooley, et al, in the Township of Mullica, Atlantic County, 
New Jersey; 

Bert Freed, et al, in the Township of Mullica, Atlantic County, New 
Jersey ; 

Daniel B. Frazier Company, in the Township of Mullica, Atlantic 
County, New Jersey; 

Frank G. Kemery, et al, in the Township of Mullica, Atlantic County, 
New Jersey ; 

Daniel B. Frazier Company, in the Township of Mullica, Atlantic 
County, New Jersey; 
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William DeLuca and Mike DeLuca, et al, in the Township of Mul- 
lica, Atlantic County, New Jersey ; 

William G. Deavs, et al, in the Township of Mullica, Atlantic County, 
New Jersey ; 

Palmer Lewis, et al, in the Township of Mullica, Atlantic County, 
New Jersey ; 

Kaspian Realty & Improvement Company, in the Township of Mul- 
fica, Atlantic County, New Jersey. 

The following applications for the abandonment of non-agency sta- 
tions were approved: 


Central Railroad Company of New Jersey. Station at Elm, Win- 
sow Township, Camden County. Dated December 27, 1933. 

Pennsylvania-Reading Seashore Lines. Station at Iona, Gloucester 
County. Approved December 21, 1933. 


In the matter of the application of the Pennsylvania-Reading Sea- 
shore Lines for the abandonment of the grade crossing at Station Ave- 
nue, South Vineland, Landis Township, Cumberland County, New Jersey. 
Because of the failure of the railroad company to prosecute, application, 
petition dismissed. Dated January 9, 1934. 

The following applications to discontinue the maintenance of agents 
and to establish non-agency stations were denied: 


Pennsylvania-Reading Seashore Lines. Waterford, Camden Coun- 
ty. Petition denied December 21, 1933. 

Pennsylvania Railroad Company. Washington Crossing, Mercer 
County. Petition denied December 27, 1933. 

Pennsylvania-Reading Seashore Lines. North Woodbury. Peti- 
tion denied December 21, 1933. 


The following applications to discontinue agency operation of sta- 
ions and operate same as non-agency stations were approved: 


Pennsylvania-Reading Seashore Lines. Station at Malaga, Gloucester 
County. Approved December 21, 1933. Effective January 31, 1934. 
__ Pennsylvania-Reading Seashore Lines. Station at Richland, New- 
ield Branch. Approved December 21, 1933. 

Pennsylvania-Reading Seashore Lines. Station at Lindenwold, Cam- 
ten County. Approved December 21, 1933. Effective January 31, 1934. 

Central Railroad Company of New Jersey. Vulcanite, Warren Coun- 
', New Jersey. Station used for plant of Vulcanite Portland Cement 
Company. Application to close temporarily, owing to temporary closing 
tthe plant of the latter company, with understanding that service will 
le restored upon reopening of the plant. Approved January 3, 1934. 

Central Railroad Company of New Jersey for permission to dis- 
‘intinue full time agencies at Califon and Long Valley on the High Bridge 
oy and to maintain part time agencies. Application approved. Janu- 
13; 1934. 
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Digests of, and Comments upon Important Current Decisions of the 
New Jersey Courts. Selected and Compiled by 
Maurice C. Bricapier. 


Survival of Actions ... What Law Governs 


Plaintiff was riding as an invitee with her father in his automobile 
in the State of New York. By reason of her father’s negligent driving, 
an accident occurred, which resulted in plaintiff’s injury and her father’s 
death. Plaintiff instituted suit in the Supreme Court of New Jersey 
against the administrator of her father’s estate, in which she claimed 
damages on account of her injuries. Plaintiff and defendant entered into 
a stipulation that under the law of the State of New York, in an action 
ex delicto, the common law applies to the effect that the cause of action 
will not survive the death of either party, and that in the State of New 
York, where the accident occurred, the plaintiff would have no cause of 
action against the defendant, the administrator of the deceased tort feasor. 
Upon this stipulation the Supreme Court entered judgment for the de- 
fendant. On appeal to the Court of Errors and Appeals, held affirmed. 
Friedman v. Greenberg, 110 N. J. L. 462; 166 Atl. 119. The accident 
having occurred in New York State, the question of liability is governed 
by the law of that State (Harber v. Graham, 105 N. J. L. 213) 143A340. 
At common law no action could be maintained against the administrator 
of a decedent for a tort which was committed by the decedent and as 4 
result of which the tort feasor himself died. A cause of action which 
by the rules of the common law is extinguished by the death of the tort 
feasor, is by such death, fully discharged, unless the cause of action suf 
vives by force of some statute law of the state where the cause of action 
accrued and when such cause of action does not so survive in the state 


where it accrued, it cannot be maintained in New Jersey when begu? | 


after the death of the tort feasor. 


Plaintiffs brought suit in the Bergen County Circuit Court to te § 


cover for injuries sustained by them in an accident which occurred in the 
State of New York while the plaintiffs were passengers in the automobi 


owned and operated by Edward Sommerhalder. The suit was originally 


brought against Edward Sommerhalder. Before the case came on for 
trial Sommerhalder died and his administratrix was substituted as party 
defendant. At the trial, the administratrix moved for judgment on the 
pleadings on the ground that the cause of action did not survive the death 
of the original defendant. The trial Court granted the motion, On appeal 
to the Court of Errors and Appeals, held affirmed. Rathgeber v. Sommet- 
halder, 112 N. J. L. 546, 171A, 835. The question presented, is whether 
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the lex loci or lex fori is to be applied; namely, whether the revival of 
this action against the administratrix is governed by the laws of the State 
of New York where the accident occurred, or by the State of New Jersey 
where the suit was instituted. The only distinction between the facts of 
the present case and those of Friedman v. Greenberg, supra, is that in the 
present case the suit was begun before the death of the tort-feasor. Al- 
though the Courts of the sister States may have held that the matter 
of survival in such cases of an action for personal injury is governed by 
the law of the place where the action is pending and not by the law of 
the State where the cause of action arose, the legislature of New Jersey 
has prescribed a contrary rule by Section 3 of the Abatement of Suits 
Statute. (1 C. S. 1910, p. 4). By this section, it is provided that if a 
defendant die after complaint is filed and before final judgment the 
action shall not abate, provided such action might be originally prosecuted 
or maintained against the executors or administrators of such defendants. 
Since it was held in Friedman v. Greenberg, supra, that the action could 
not be maintained against the administratrix in the first instance, it fol- 
lows that it cannot be revived against the administratrix in the present 
ase, The survival of action is governed by the law of the place where 
the cause of action arose, irrespective of whether a suit be commenced 
inthis State before or after the death of the tort feasor. 


Nuisance . . . Mandatory and Permissive Obstructions in the 
Public Highway 


Plaintiff’s automobile was being driven along a public highway in 
the Village of Waverly and State of New York, on a foggy, misty day. 
The automobile was damaged by colliding with a concrete signal tower, 
erected by defendant in the center of the public highway, a few feet in 
front of the defendant’s railroad tracks which crossed the highway at that 
pont. The basis of plaintiff’s action was that the signal tower constituted 
anuisance in the public highway and rendered the defendant liable. Judg- 
ment was entered in favor of the plaintiff. On appeal to the Court of 
Ettors and Appeals, held affirmed. Sommak v. Lehigh Valley Co., 112 
N. J. L. 540. In the absence of the proof of the laws of another juris- 
diction, the inference is that the common law still prevails. (Bodine v. 
Berg, et al, 82 N. J. L. 262). By the force of the common law, the street 
and every part of it is so far dedicated to the public that any act or ob- 
‘tuction, that unnecessarily incommodes or impedes its lawful use by the 
public is a nuisance, and the party responsible for it is liable in damages 
Xone injured thereby. The legislature, may, however, legalize what 
vould otherwise be a nuisance. If an obstruction not in public highway 
Sone sanctioned by legislative authority, it is lawful, irrespective of 
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whether it be erected in pursuance to a mandatory order made or whether 
it be erected by permission granted therefor. Held, that in the absence 
of any legislative authority for the erection of the concrete tower in the 
public highway, it constituted a nuisance, and the defendant was properly 
held responsible for the damage accruing to the plaintiff’s car. 


Negligence ... Proximate Cause ... Act of God 


The defendant possessed an oil refinery. A wooden barge chartered 
by the defendant was moored to a wooden dock. The barge caught on 
fire and the night superintendent cut the barge loose. The wind and 
tide caused the barge to drift into the plaintiff’s docks causing the destruc- 
tion of the plaintiff’s property. Judgment was entered in favor of the 
plaintiff. On appeal to the Court of Errors and Appeals, held affirmed. 
Swan-Finch Oil Corp. v. Warner-Quinlan Co., 112 N. J. L. 519, 171A 
800. The injury suffered was not due to accidental means. The reason- 
ably prudent man would have foreseen the possibility of harm to his 
neighbor’s property in cutting adrift a burning wooden barge loaded with 
crude petroleum. The natural and forseeable consequence of such act 
was the injury complained of. Although the defendant’s purpose was 
to save its own property and not injure its neighbors property, still the 
resulting injuries were the natural and foreseeable consequences of its 
act. Even if the original cause of the fire on the barge was its being 
struck by lightning, neither that fact nor the resulting fire was the prox- 
imate cause of the damage done, but rather the defendant’s act, in cutting 
loose the burning barge, well knowing that the wind and tide would bring 
it up somewhere. The proximate cause is the efficient cause—the one 
that necessarily sets the other causes in operation. The action of the wind 
and tide in carrying the burning barge would not break the casual con- 
nection between the injury to the plaintiff’s property and the negligent 
act of cutting adrift in navigable waters, a burning oil barge. The Squib 
case (Scott v. Shepherd, 2 W. Bd. 892) followed with approval. Also 
the Lords Bailiff, Jurats of Romney Marsh v. The Corporation of Trin- 
ity House, 41 L. J. Exch. 106. 


Corporations .. . Liability of New Jersey Stockholder of Foreign Bank 


Plaintiff as liquidator of a Florida Bank sued the defendant in New 
Jersey as the record holder of twenty-one shares of the capital stock of 
said bank to recover from the defendant an assessment laid against him 
by reason of the Florida statute which imposes upon stockholders of 
every banking company in that state, an individual responsibility to the 
extent of the amount of their stock at par value for the debts and obliga- 
tions of the bank. The defendant in his answer by way of separate de- 
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fense pleaded that the complaint did not disclose any cause of action by 
reason of section 94B of the Corporation Act of New Jersey. The plain- 
tiff moved to strike out the answer filed by the defendant. Held by Cir- 
cuit Judge Oliphant, sitting as Supreme Court Commissioner, that mo- 
tion should be denied. Cocrane v. Morris, 10 N. J. Misc. 82, 157A 652. 
Sect. 94B of the Corporation Act of New Jersey (2 C. S. 1656) provides 
as follows: “No action or proceeding shall be maintained in any court 
of law of this state against any stockholder, officer or director of any do- 
mestic or foreign corporation by or on behalf of any creditor of such 
corporation to enforce any statutory personal liability of such stock- 
holder, official or director for or upon any debt, default or obligation of 
such corporation, whether such statutory personal liability be deemed 
penal or contractural, if such statutory personal liability be created by or 
arise from the statutes or laws of any other state or foreign country, and 
no pending or future action or proceeding to enforce any such statutory 
personal liability shall be maintained in any court of this state other than 
ina nature of an equitable accounting for the proportionate benefit of all 
parties interested to which such corporation benefit of all par- 
ties interested to which such corporation anad its legal representatives, 
if any, and all of its creditors and all of its stockholders shall be neces- 
sary parties.” By reason of this Statute the stockholder at best can be 
required to pay only his proportionate share of the liability and that can 
only be determined in a proper proceeding in a Court of Equity, which 
the statute contemplates. Graham v. Fleissner’s Executors, 107 N. J. L. 
278, 153A 526, distinguished: A trustee in bankruptcy of a bankrupt 
foreign corporation sued a stockholder for the deficit in the par value of 
the stock arising out of its issue at less than the par value. The Court 
held Sect. 94B of the corporation Act had no application, since it referred 
only to statutory personal liability of a stockholder; whereas the lia- 
bility in the instant case was sought to be imposed as a trust fund lia- 
bility arising out of the issue of the capital stock at less than par value. 
Plaintiff, the Superintendent of Banks of New York as liquidator, 
brought suit against stockholders of a New York Bank to enforce a stat- 
utory assessment upon shares of the stockholders for the benefit of its 
creditors. The defendant stockholders moved to strike the complaint. 
Held by Justice Parker, motion granted. Broderick v. Abrams, 112 N. 
J. L. 309, 170A 214. Sect. 94B of the Corporation Act forbids a suit 
to be brought at law to enforce a statutory personal liability of a stock- 
holder of a foreign corporation. The denial of the right of the banking 
commissioner to sue at law in this State is not in defiance of the full 
faith and credit clause of the constitution. That clause would require 
full faith and credit as to judgments. The banking commissioner is not 
suing in this State upon any judgment but upon a statutory hability and 
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as such is met by the express prohibition of our statute against any suit 
at law and by the requirement that the suit shall be in the nature of an 
equitable accounting, to which all stockholders shall be parties. 


Practice and Pleading at Law . . . Assignment of Rights of Action 
Ex Delicto 


Plaintiff recovered a judgment against the defendant, upon which 
an execution issued. Under this execution the Sheriff levied upon 
moneys due the defendant under a judgment which the defendant had 
recovered against others in an action to recover damages for personal 
injuries tortiously inflicted. Prior to the recovery of the judgment by 
the defendant in the action for personal injuries, the defendant as- 
signed to the Walphil Holding Corporation, all the moneys which 
would become due to him from the cause of action when the same was 
reduced to judgment, or when the same was compromised or disposed 
of, and in the same assignment, the defendant executed to the Walphil 
Company, a power of attorney with the right to deal with the fund 
ultimately realized in such manner as it saw fit. When the defendant 
recovered the judgment, the assignee, Walphil Company, under the 
power of attorney, assigned the judgment to itself as the defendant's 
agent, which assignment, on the day following, was confirmed and 
ratified by letter addressed by the defendant to the Walphil Company 
The Sheriff’s levy under the plaintiff’s judgment and execution was 
not made until after this had occurred. On application before the New 
Jersey Supreme Court by the plaintiff for an Order directing the pay- 
ment of the moneys levied upon, held, that plantiff’s levy was invalid 
and that plaintiff acquired no lien upon the judgment recovered by the 
defendant. Goldfarb v. Reicher, 112 N. J. L. 413. At common law a 
chose in action for personal injuries could not be made the subject of 
an assignment before judgment. The only choses in action ex delicto 
which were assignable at common law were those involving a right to 
property. In some jurisdictions the present test for determining the 
assignability of rights of action ex delicto is determined by the rule 
prevailing in such jurisdictions as to the survival of such actions. 
That, however, is not the rule in New Jersey. Although, under Sec- 
tion 4 of the Executors and Administrators Act (2 Comp. Stat. p. 
2260) rights in action involving injury to person as well as injury to 
property now survive, this statutory change in the rule of survival of 
actions has in no way abrogated in this State, the common law rule 
with respect to the assignability of choses in action ex delicto, which 
still prevails in this State. When a right in action ex delicto is reduced 
to judgment, all judgments are made assignable under our Statute, 
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irrespective of whether they arise out of an action involving injury to 
person or injury to property. Held, that the attempted assignment 
of the chose in action involving injury to the person made by the de- 
fendant was nugatory. Held, however, that the assignment, of the 
judgment recovered by the defendant, which assignment was executed 
by the Walphil Company to itself under the power of attorney, was 
ratified by the defendant and therefore, was tantamount in legal ef- 
fect to an assignment of the judgment by the defendant to the Wal- 
phil Company after the judgment had been recovered. Held, that the 
assignee of the judgment acquired the legal title thereto by reason of 
the ratification of the assignment of the judgment. 


Chattel Mortgages . . . Affidavit of Consideration. 


One, Miller, who operated a drug store, obtained a loan of $10,000.00 
from one, Landau and subsequently another loan of $5,000.00 from the 
same party. In each instance, Miller executed a Chattel Mortgage to 
Landau to secure the loan. Subsequently, Miller executed a third mort- 
gage to Landau for $12,500.00 on the same chattels. Landau cancelled the 
first two mortgages on which there was due the sum of $8,979.00, paid 
and satisfied another chattel mortgage held by one Jacobs in the sum 
of $5,000.00 and paid the balance of $2,521.00 by check to Miller. The 
third chattel mortgage executed by Miller to Landau recited in the aff- 
davit of consideration, that the true consideration of the mortgage is $12,- 
500.00 ‘‘this day loaned by me to the said Robert R. Miller.” A judgment 
was thereafter recovered by a creditor against Miller upon which execu- 
tion was issued and a levy made upon the mortgaged chattels, the judgment 
creditor contending that the mortgage was void as to him because the affi- 
davit of consideration was false, in that it stated that the sum loaned to the 
mortgagor was a present consideration; whereas, in fact, only part of it 
represented an additional loan and the major portion thereof was an 
extinction of pre-existing mortgage debts. The trial Court accepted the 
creditor’s view and held that the mortgage was void as to the creditor. 
On appeal to the Court of Errors and Appeals, held, reversed. McKesson- 
Roeber-Kuebler Co. v. Richter, 112 N. J. L. 339. The rights of credi- 
tors were in no way prejudiced by the mortgage now being attacked. The 
two mortgages surrendered were encumbrances on the same property and 
the amount due thereon together with the new money advanced, constituted 
the consideration of the new mortgage. The Statute only requires that 
the consideration shall be stated in the affidavit ; and where the considera- 
tion or a part thereof, consists of the balance due on other like encum- 
brances, covering the same property, failure to state that fact therein, will 
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not void the mortgage, on the grounds that the Statute has not been com. 
plied with. 


Constitutional Law. . . . . Impairing the Obligation of Contracts, 


Plaintiff entered into a lease with the defendant Building and Loan 
Association. Under Chapter 258 of the Laws of 1933 a conservator was 
appointed by the Commissioner of Banking and Insurance for the Build. 
ing and Loan Association. Four months rent became due to the plaintiff 
under the lease. Plaintiff sued to recover upon the lessee. A motion wa; 
made to strike the complaint on the ground that Chapter 258 of the Laws 
of 1933, providing for the appointment of a conservator, prevents the 
bringing of a suit against a Building and Loan Association, for which 
a conservator has been appointed in order to prevent the recovery of a 
judgment under which the assets of the Association may be sold in part or 
in whole. Plaintiff contended that this State was unconstitutional as it 
impaired the obligation of her contract. The trial Court ordered the com- 
plaint stricken. On appeal to the Court of Errors and Appeals, held, af- 
firmed. Krimke v. Guarantee Bldg. & Loan Assn, 112 N. J. L. 317. 
Chapter 258 of the Laws of 1933 is an emergency act passed as a result of 
a prolonged period of economic depression, and it expressly provides that 
it shall become inoperative after three years from the date of its approval. 
The Statute is constitutional as a valid exercise of the police power of the 
State. The interdiction of statutes impairing the obligation of contracts 
does not prevent the state from properly exercising such powers for the 
general good of the public; though contracts previously entered into be- 
tween individuals may thereby be affected. The act in question is tem- 
porary in character, to protect the general welfare of the people and to 
tide over an emergency. Viewed in this light, the act must be sustained 
as a valid exercise of the police power of the state. The Court rested its 
conclusion upon the decision of the United States Supreme Court in 
Home Building and Loan Association v. John H. Blaisdell and Rosella 
Blaisdell, 54 Supreme Court 231. 





LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY ACT 


_(The National Industrial Recovery Act, affecting as it does nearly all classes of 
business activity, presents a subject with which every well informed lawyer should be 
familiar. It is our intention to publish from time to time in these columns refer- 
ences to important current decisions relating to the Recovery Act. This is a fea- 
ture which should be of great value to all members of the profession.—Eprror. ) 

INTERSTATE CoMMERCE—Dealer operating within State—Injunction 
refused to restrain such dealer from giving premiums in violation of Fed- 
eral Petroleum Code.—In the case of United States of America v. Subur- 


ban Motor Service Corporation, et al, decided by the United States Dis- 
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trict Court for the Northern District of Illinois, Eastern Division, and 
abstracted in Prentice-Hall Federal Trade Service, Section 8032, the gov- 
ernment sought an injunction to restrain the defendant from giving away 
remiums in the conduct of its business contrary to the provisions of the 
Code of Fair Competition for the Petroleum Industry, Rules 2 and 17, 
thereof. The Court said: 


“The defendants buy the petroleum product in which they deal 
in Cook County, Illinois, and sell them from retail gasoline stations 
in the same county to the ultimate consumers thereof. Three specific 
violations of the Code are charged in the bill. Each is a sale of 7 gal- 
lons of gasoline with which, in two of the cases, 6 beverage glasses 
were given away, free, as a premium, and in the third, a lemon squeezer 
was given as a premium. 

The government contends that the use of premiums in the retail 
marketing of gasoline results in a chaotic retail market, which in turn, 
disturbs and disrupts the interstate commerce in petroleum products, 
and that these facts warrant Federal prohibition of the use of premi- 
ums. The power thus referred to is granted in the following lan- 

uage : 

. "The Congress shall have power * * * (3) To regulate commerce 
with foreign nations, and among the several states, and with the In- 
dian tribes; * * * (18) To make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, * * *.’ (U. 
S. Constitution, Art. I, Section 8.) 

Are the acts sought to be prohibited directly within interstate 
commerce? On the facts, the answer is No. The Government does 
not so contend. 

Are the acts sought to be prohibited of such influence on inter- 
state commerce that the Congress has implied power to regulate 
them? This question calls for a conclusion of fact and might well be 
presented to an economist, but it is here presented to the court and 
must be answered in the light of decisions of the Supreme Court. 

The Supreme Court has held that Congress may control intra- 
state activities when they tend to burden or interfere with interstate 
commerce, when their ‘effect upon commerce among the States is not 
accidental, secondary, remote or merely probable,’ and, particularly, 
when they are within the stream of interstate commerce. Swift & 
Co. v. U. S., 196 U. S. 375; Stafford v. Wallace, 258 U. S. 495; Board 
of Trade v. Olsen, 262 U. S. 1. The doctrine of interference with the 
stream of interstate commerce does not justify the Code rules here 
sought to be enforced. The stream of interstate commerce ceases to 
low before the acts sought to be prevented take place. 

The cases of Houston E. & W. Ry. v. U.S., 234 U. S. 342, and R. 
R. Comm. of Wis. v. C., B. & Q. Ry., 257 U. S. 563, go as far as any 
of the cases. In these cases, as in the other cases above cited, it is de- 
‘rable to distinguish between what the court decided and what the 
tourt said. In the Houston Case, the facts were as follows: One 
railroad led from Shreveport, Louisiana, to Dallas, Texas. The boun- 
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dary line between Louisaina and Texas is much nearer Shreveport 
than it is either of the other cities. The gravamen of the complaint 
was that the carriers made rates out of Dallas and other Texas points 
into eastern Texas which were much lower than those which they ex. 
tended into Texas from Shreveport. A careful examination of the 
opinion discloses that the following language in the opinion by Mr. 
Chief Justice Hughes, then Mr. Justice Hughes, most nearly expresses 
the decision of the court: 

‘Congress in the exercise of its paramount power may prevent the 
common instrumentalities of interstate and intrastate commercial in- 
tercourse from being used in their intrastate operations to the injury 
of interstate commerce.’ (Italics supplied.) 

The railroads in question in that case were the ‘common instrv- 
mentalities of interstate and intrastate’ commerce, that is to say, each 
of the two railroads in question were interstate carriers, and also in- 
trastate carriers. It cannot be said that the retail gasoline stations in 
the case at bar are ‘common instrumentalities of interstate and intra- 
state’ commerce. The interstate commerce in petroleum products, 
with which we have to deal in the case at bar, ceases before, or at the 
latest, when those products come into the possession of the de 
fendants. 

In the case of R. R. Comm. of Wis. v. C., B. & Q. R. R. Co., supra, 
the Supreme Court of the United States held that the raising of the 
level of intrastate rates by the Interstate Commerce Commission was 
an incident to the effective control of the interstate system and did 
not violate the proviso against the Commission’s regulating traffic 
wholly within a state. In this case the court said: 

‘Effective control of the one must embrace some control over the 
other in view of the blending of both in actual operation. The same 
rails and the same cars carry both. The same men conduct them.’ 

Referring to the facts in the case at bar, it cannot be said that the 
same retail gasoline stations carry on both interstate and intrastate 
commerce, or that the same men conduct both interstate and intra- 
state commerce. Clearly, the doctrine of common instrumentalities 
does not justify the Code rules here sought to be enforced. 

No one has yet had the temerity to suggest that the original package 
theory will justify the Code rules here in question. 

There is language in some of the cases in the Supreme Court which, 
separated from the context, and particularly when considered separate and 
apart from the decisions, would seem to indicate that Congress may regu- 
late every transaction which affects in any degree whatsoever interstate 
commerce. Such a holding is not, in the opinion of this court, warranted 
by any of the decisions of the Supreme Court. In a certain sense, every 
thing that anyone does in these United States at any time during his or her 
life in some measure affects interstate commerce, but it will hardly be con- 
tended that these remote and indirect effects are sufficient to give warrant 
for the exercise of Federal power. 

The Government contends that the practice of giving away premiums 
with petroleum products has seriously and adversely affected during the 
several years last past the whole of the petroleum industry in the United 
States and has caused drastic price wars which have frequently extended 
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across State lines, and that such practice has caused or contributed to the 
disorganization of interstate and foreign commerce, caused reduction of 
wages, growth of unemployment and waste of an exhaustible natural re- 
source throughout the United States. On the other hand, the defendants 
contend that they are conducting a purely local and intrastate business, 
that their patronage is derived entirely from individuals who call at the 
places of business of defendants, that they do not transport out of the 
state of Illinois any of the products sold or dealt in by them; that they 
have no transactions with individuals in other states, that all of their prod- 
ucts are obtained from persons who have their offices and merchandise in 
Chicago, Illinois. They deny that there has been any price cutting war 
between gasoline station operators in the city of Chicago. They allege 
that the small independent dealers, of which they are a part, are placed at 
a disadvantage with respect to the major oil companies because the latter 
spend large sums of money in advertising their products, and that, as a 
result, they obtain a very substantial part of the business of the public; 
that to overcome these advertising campaigns and to induce patronage, a 
number of small independent dealers, including defendants, give away to 
their customers small articles of various kinds by way of premiums; that 
they would be forced out of business unless they gave premiums. 

These allegations raise a question of fact. Does the giving away of 
premiums with retail sales of gasoline adversely affect interstate com- 
merce aS a necessary consequence, or is the adverse effect on interstate 
commerce of the giving away of premiums with retail sales of gasoline 
merely accidental, secondary, remote and problematical. The court very 
much doubts whether the giving away of premiums with retail sales of 
gasoline affects interstate commerce at all, but is definitely of the opinion 
that if the giving away of such premiums does adversely affect such com- 
merce, such adverse affect is not a necessary consequence, and, on the 
contrary, is merely accidental, secondary, remote and problematical. 

The people did not grant to Congress the power to regulate com- 
merce generally. The power which was granted was, as we have ob- 
served, to regulate commerce ‘with foreign nations, among the several 
states, and with the Indian tribes.’ It is submitted that these words ‘with 
foreign nations, among the several states, and with the Indian tribes,’ were 
intended to be and are a limitation upon the power granted. But if the 
construction insisted upon by the Government in this case is given to the 
grant of power, then the limitation ‘with foreign nations, among the sev- 
eral states, and with the Indian tribes’ must be disregarded. 

It has been said that the decision of the Supreme Court in the 
case of Hammer v. Dagenhart, 247 U. S. 251, effectually prevents the 
sustaining of the National Industrial Recovery Act under the Com- 
merce clause of the Federal constitution. That was a case in which 
an act of Congress, prohibiting the transportation in interstate com- 
merce of goods produced in factories employing child labor, was held 
to be unconstitutional and invalid. In that case, the Supreme Court 
held that the evil sought to be prohibited was involved in the manu- 
lacturing and not in the transportation, and that it was complete be- 
fore interstate commerce began. Viewed in this light, it is an authority 
against the validity of the National Industrial Recovery Act. In the 
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case at bar, interstate commerce certainly ceased, at the latest, with 
the sales of petroleum products at wholesale to the defendants, and 
upon no theory can it be held to have continued so as to include the 
retail sales at the gasoline stations. But the case at bar, in the opin- 
ion of the court, is a much stronger case than Hammer v. Dagenhart, 
supra In that case, the product of child labor actually entered into 
interstate commerce, while in the case at bar, the practice of giving 
premiums, alleged to be unfair, does not inhere in or constitute a part 
of the interstate commerce in petroleum products. 

The court cannot find any justification in the Commerce Clause 
of the Federal Constitution for the promulgation of Rules 2 and 1} 
or Article V of the Code of Fair Competition for the Petroleum In- 
dustry, or for the adoption of the National Industrial Recovery Act, so 
far as it may authorize the promulgation of such rules; and no other 
provision of the Constitution has been called to the court’s attention 
as being justification for that act.” 


INTERSTATE COMMERCE.—OPERATIONS CONDUCTED 
SOLELY WITHIN ONE STATE NOT SUBJECT TO REGULA- 
TIONS OF FEDERAL AUTHORITIES.—In a recent case of Amazon 
Petroleum Corporation, et al., Complaints v. Railroad Commission of 
Texas, et al., Respondents, and other cases consolidated therewith, the Dis- 
trict Court of the United States for the Eastern District of Texas, Tyler 
Division, No. 652 Equity, No. 635 Equity, held that the producers and 
refiners of petroleum who operate solely within one state are not engaged 
in interstate commerce, and therefore, are not subject to the penalties for 
violation of the petroleum code which they have not signed. It was 
further held that oil regulations promulgated by the Secretary of the 
Interior are invalid insofar as such operators were concerned. The 
opinion in this case may be found in Prentice-Hall Federal Trade and In- 
dustry Service, Section 8040. 


LABOR.—EMPLOYEES’ RIGHT TO ORGANIZE WITHOUT 
INTERFERENCE OF EMPLOYER.—It has been held by the Code 
authorities that it is the exclusive concern of the workers whether or not 
they should organize and the term “self-organization”, as used in the Na- 
tional Recovery Act, does not permit an employer to initiate or prescribe 
the form of organization to be adopted by his employees. Where an em- 
ployer initiated a form of organization and designated representatives, 


without request from the workers, and proceeded to announce an election, 


frame the issues and prepare the ballots for such election, it was held to 
be an unwarranted intrusion upon the employees’ freedom of action. In 
re: Cochran Shoe Company (N. L. B. Case No. 170) Release 3315: 
Feb. 16, 1934. Also reported in Prentice-Hall Federal Trade and Indus- 


try Service, Section 8042. 
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PRICE-FIXING.—INJUNCTION TO RESTRAIN OPERA- 
TION AT PRICE LOWER THAN MINIMUM ALLOWED.— 
CLEANING AND DYEING BUSINESS CONSIDERED AS INTER- 
STATE COMMERCE WHERE THE COMPANY’S STORES ARE 
INNEW YORK AND THE GARMENTS COLLECTED ARE SENT 
TO AN AFFILIATED COMPANY IN NEW JERSEY WHERE 
THE ACTUAL CLEANING IS DONE.—In the case of Cleaners & 
Dyers Board of Trade v. Spotless Dollar Cleaners, Inc., decided by Su- 
preme Court of the State of New York, County of New York, and re- 
ported in New York Law Journal, February 20, 1934, the price-fixing 
authority had fixed the price for certain services upon a “call, deliver 
and credit” basis. An injunction was sought against the defendants upon 
the ground that they gave similar service at a lower price upon a “cash 
andcarry” basis. Judge McGeehan said: 


“After a detailed investigation the officials of the NIRA were im- 
pressed with the argument that a service of calling for goods, delivering 
them, granting credit and collecting these petty bills does not cost any- 
thing. I decline to be so credulous. Stripped of its camouflage, the ef- 
fort of plaintiffs is to drive defendants out of business, for the facts and 
arguments of plaintiffs conclusively prove that patrons will not accept the 
meagre service of defendants if they can get the much better service of- 
fered by plaintiffs at the same price. These services are distinctly dif- 
ferent. I deliberately overrule the finding that they are the same. The 
plaintiffs are, I think, wrong when they say that the court is without 
jurisdiction to overrule the finding of the rate fixing body. A perusal 
of the cases will show that conclusively. If this law means that NIRA 
has the power to compel a man whose service is worth 40 cents to charge 
75 cents for it, so that his customers will leave him and deal with his 
competitor whose service is worth 75 cents, then it is unconstitutional. It 
is not unconstitutional because that is not what it means. If it gives to 
this court the right to review without power to reverse it is unconstitu- 
tional because as a part of the review it gives this court the right to re- 
verse on the facts and the law. Properly construed, no property is 
taken without due process. I adhere to my former decision that I de- 
cline to enjoin these defendants. I also refuse to fix a rate for the cash 
and carry service. That duty belongs with the NIRA. When they fix 
a proper rate I shall enforce it if the motion comes before me. The 
motion for reargument is denied.” 


Subsequent to the above quoted decision, the Government brought 
orth proceedings in the United States District Court for the Southern 
District of New York and, in a decision rendered by Judge Knox, an in- 
junction was allowed restraining the defendant from operating at the re- 
dueed prices. United States v. Spotless Dollar Cleaners, Inc. (United 
States District Court, Southern District of New York, March 31, 1934). 

Under the Code, the minimum retail price for dry cleaning a suit of 
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men’s clothing, is seventy cents. For a woman’s dress, the minimum 
Code price is seventy-five cents. The defendant performed these sery- 
ices for charges of thirty-nine cents and forty-five cents respectively. The 
Court said: 


“Complainant’s affidavits declare that over the past few years, com- 
petitive conditions in the industry have been severe. In 1930, price wars 
broke out in various sections of the country. At or about this time, the 
standard prices obtained in Chicago for cleaning men’s suits and women’s 
dresses was $1.75 and $2 respectively. A cleaner in Springfield, Illinois, 
where wage scales were lower, and where union labor did not hold sway, 
started a parcel post cleaning service at half price. Numerous small city 
dealers followed his example. A cut price shop was opened in Chicago, 
and the rates of established dealers were forced to $1 per garment. A 
labor lockout followed, and was succeeded by a reduction in the wages 
of employees. Cut rate stores in Chicago successfully insisted that small 
cleaning plants in I[llinois, Misssouri, Indiana and Wisconsin, to which 
they sent garments, should, by reduced charges, asorb a portion of the cut 
prices, and thus enab!e cleaning service to be sold at 49 cents per garment. 
Business disaster came to many dealers and the return to workers in the 
industry where unemployment had not been the result, fell to sums that 
necessitated low standards of living. With variable conditions, similar 
situations developed in North Carolina, Kentucky, Pennsylvania, Texas 
and elsewhere. The nature of the cleaning business is claimed to be such 


that the conditions which develop in one section of the country, particu- 
larly in the larger centers of population, are quickly reflected in nearby 
cities of other states. The next contention by complainant is that so long as 
prices are left to the free play of competition, the following results in the 
industry may confidently be expected :— 


I. wage cuts and long hours of labor for employees ; 
an inferior quality of service; 
financial distress to owners of processing plants with consequent de- 
crease in their purchases of machinery and supplies ; 
the practica! destruction of credit to persons engaged in the business; 
\ decline in the purchasing power of employees of the industry 
amounting to $50,000,000 per annum. 


So baneful, says the Government, has been the sum total of conditions 
affecting the cleaning and dyeing business that it has been brought to the 
brink of ruin, and has subjected the more hardy establishments within the 
industry to the terrorism of the racketeer and trade ruffian. The situa- 
tion thus created in particular localities has been aggravated by existing 
facilities of commerce and communication between the states, especially 
where large cities are to be found near state boundary lines. When such 
is the case, the problems and difficulties prevailing in the industry in one 
large city spread as does a miasmic mist over the territory of the adjacent 
state and its nearby city. Hence a price war which breaks out in one 
locality soon rages fiercely elsewhere. ; 

The industry is further represented as being possessed of peculiar 
frailties. One reason assigned for this is that profits in the industry are 
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dependent primarily upon a ‘volume’ business, and that ‘volume’ flows to 
the merchants who unfairly cut prices to the point of profit banishment. 
In this way, merchants who are either unwilling or unable to meet the 
non-profit prices of competition are forced to retire from the field in 
which they once prospered. When fatalities of this nature have become 
sufficiently great, the man who has wrought disaster to his vanquished 
opponents views his accomplishment with satisfaction, and makes haste 
to raise his prices. Meanwhile, the price of labor in the industry has 
heen forced from living standards to those of bare existence : bankruptcies 
have occurred; the quality of service rendered the public has been im- 
paired, and finally, unemployed workers of the industry walk the streets. 
In addition, other results have come about. Among them is a falling 
off in commercial transactions between states wherein the manufacture 
of cleaning machinery, chemicals and other supplies take place, and the 
states in which they are utilized in the processing of garments. 

The affidavits filed by the Government reveale numerous instances 
throughout the country where each of the aforementioned impediments to 
the free and prosperous flow of business are claimed to have served to 
lower standards of living, and to have dwarfed business activity. 

One avowed design of the code adopted for the industry is to remedy 
the aforesaid conditions, and the maintenance of minimum prices speci- 
fied therein, it is thought will be highly conducive to that end. 

Defendant, on the other hand, is in accord with but few of the fore- 
going statements and theories of the Government, and it declines to con- 
form to the minimum prices specified by the Code. 

According to its version of the facts, a determined effort is here 
under way to make it the slaughtered victim of a strongly organized 
trade association, composed of some 5,000 ‘call and delivery’ cleaners, 
and representing 70 per cent of the industry, and which has unfairly in- 
fluenced the Code Authority with respect to prices that should be charged 
for cleaning services. These organized merchants, it is charged, are here 
seeking opportunity through the elimination of defendant, to reap the 
business which defendant has built up through reasonable prices, and 
which, prior to the advent of cash and carry stores were non-existent. In 
other words, the claim is that the development of the cleaning business 
irom the status of a luxury industry into one of wide popularity, is due 
principally to the fact that defendant, together with other dealers of like 
lass, has placed ‘the facilities of the business within the pocketbook ca- 
pacity of a large portion of the population. * * * 

Superficially, the business in which defendant engages with a cus- 
tomer is locally initiated and concluded. Customers are unaware that 
thir clothing is processed within the State of New Jersey, and so far 
a they are advised, they are in contact only with defendant. Neverthe- 
ss, the actuality is that Empire Cleaners & Dyers, Inc., in order that 
iefendant may fulfill its cleaning service, contracts with patrons of its 
New York stores, must process each and every garment that is delivered 
othe stores. For this to be accomplished, each garment must make two 
“parate and distinct interstate movements. If it be, as apparently is 
me, that defendant and Empire Cleaners & Dyers notwithstanding their 
liferent corporate names, are under a common management, ownership 
ad control, the sale of cleaning services is as much interstate, as intra- 
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state, commerce. It, therefore, falls within the authority of Kansas City 
v. Seaman, 99 Kansas 143. The facts there were that a steam laundry, 
located in Missouri, sent an employee in a wagon into the State of Kansas, 
to gather the linen of patrons residing in the latter State. He then took 
it to the plant in Missouri, where it was washed and ironed. It was then 
returned by wagon to the customer in Kansas, the driver collecting the 
charges. The driver having been arrested and convicted for violating 
an ordinance of Kansas City, Kansas, which imposed a license tax upon 
each laundry there doing business, the Supreme Court set aside the con- 
viction. In so doing, it assigned two grounds for its action,—first, that 
the wagon driver was not conducting a laundry in Kansas City, as was 
contemplated by the ordinance; and, second, that the collection of the 
goods in Kansas, carrying them into Missouri, and returning them to 
their owners, constituted interstate commerce. Commonwealth v. Pearl 
Laundry Co., 103 Kentucky, 259, is to the same effect. 

See also Simpson-Crawford Co. v. Borough of Atlantic Highlands, 
(Cir. Ct. D. N. J. 1908), 158 F. 372. * * * 

In this industry, profits are dependent upon volume business. With 
due allowance for equivalency in quality of work, and general type of ser 
vice, the volume of the business depends largely upon price, and it will go 
to the establishment where prices are the lowest. Such has been the re- 
sults of price cutting in other parts of the country, and there is no reason 
to suppose that there will be a difference here. In order to overcome 
tendencies which divert and stem movements in interstate commerce. Con- 
gress may act as it has, and is competent to authorize this court to take 
such steps as will allow interstate trade to be conducted in smoother 
channels, and in accordance with the execution of policies that are believed 
to be wise and expedient. It is not enough for defendant, in opposition 
to the will of Congress, to say that the policy of minimum price fixing 
for industrial service is not a means of which the Government may prop- 
erly take advantage. I agree with the proposition announced by the Su- 
preme Court, and here called to defendant’s aid, that an emergency 
is incapable of conferring power, previously non-existent, upon its victim. 
At the same time, it must be said that the victim, in an effort to extricate 
himself from his predicament, and to survive, can use his latent strength 
to the full. The struggle that is put forth may be ill-timed, and awk- 
vard; it may not conform to precedent, and it may eventuate in utter 
futility, so far as the object to be achieved is concerned, but the strategy 
of a battle within the limits of strength, belongs to the authority in com- 
mand. And who can rightly say, with assurance, that Governmental! 
price fixing, when confined to transactions in interstate commerce, is not 
a means reasonably adapted to the legitimate ends which Congress seeks 
to serve? As I view the law, the court cannot certainly say that it 1s not, 
and the Government may have a decree.” 


LABOR. — EMPLOYMENT OF SUB-STANDARD_ EM- 
PLOYEES AT LESS THAN MINIMUM WAGE.—Under an Execu- 
tive Order issued by the President, a person whose earning capacity is 
limited because of age, physical or mental handicap, or other infirmity 
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may be employed on light work at the wage below the minimum estab- 
jished by a Code. The Order provides: 


“A person whose earning capacity is limited because of age, physical 
or mental handicap, or other infirmity, may be employed on light work 
ata wage below the minimum established by a Code, if the employer ob- 
tains from the State authority, designated by the U. S. Department of 
Labor, a certificate authorizing such person’s employment at such wages 
and for such hours as shall be stated in the certificate. Such authority 
shall be guided by the instructions of the U. S. Department of Labor in 
issuing certificates to such persons.Each employer shall file monthly with 
the Cade Authority a list of all such persons employed by him, showing 
the wages paid to, and the maximum hours of work for such employee.” 


See Prentice-Hall Federal Trade and Industry Service, Section 8045. 


UNION LABOR.—CLOSED SHOP AGREEMENT.—Section 7 
(a) of the NIRA forbids a contract for a closed shop. A strike called 
to force an employer to sign an agreement to employ only the members 
of one union is unlawful and an injunction was issued to restrain all em- 
ployee activity in connection with such a strike. Drake Bakeries, Inc., 
v. Dillard C. Bowles, et al. (Court of Common Pleas, County of 
Cuyahoga, State of Ohio, Feb. 14, 1934); reported at length in Prentice- 
Hall Federal Trade and Industry Service, Section 8051. 


CODE ENFORCEMENT BY STATE COURTS.—Where an ap- 
proved code has been filed with the Secretary of State, pursuant to the 
State Statute, the Courts of the State will issue injunctions to enjoin vio- 
lations of same. See Sherman, etc., v. Abeles, et al (Supreme Court, 
County and State of New York, New York Law Journal, Feb. 7, 1934). 
See also Prentice-Hall Federal Trade and Industry Service, Section 8052. 

Such injunction will be granted to enjoin an employer from cutting 
wages below minimum provided in motion picture code even though em- 
ployees had assented to such reduction. See Brodsky, et al. v. Sharbu 
Uperating Co., Inc. (Supreme Court, County and State of New York, 
New York Law Journal, Feb. 8, 1934). See also Prentice-Hall Federal 
Trade and Industry Service, Section 8053. 


INTRASTATE COMMERCF.—THE EXISTENCE OF AN 
EMERGENCY DOES NOT VALIDATE REGULATION OF 
WHOLLY INTRASTATE BUSINESS BY THE FEDERAL GOV- 
ERNMENT; NOR CAN THE FEDERAL GOVERNMENT REG- 
ULATE HOURS AND WAGES OF PERSONS OPERATING 
WHOLLY WITHIN ONE STATE.—In the case of United States of 
America v. Bob Lieto, decided by the United States District Court for 
he Northern District of Texas, Dallas Division, indictment found against 
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a local gas station operator for violating the petroleum code was quashed 
by the Court. In rendering his decision, Judge William H. Atwell said: 


“The defendant attacks the information as thus particularized, in the 
respect indicated, and claims that there is no offense charged. He also 
moves to quash on the ground that there is no offense alleged and spe- 
cifically challenges the act of the congress and the code which followed, 
because the latter is a patent attempt by the executive department of the 
government to legislate. He also claims that both are in violation of the 
fifth amendment and of the tenth amendment and of the ninth amend- 
ment, and are in excess of the power granted to the congress in section 
eight of article one; also, that the entire proceeding is vague, indefinite 
and uncertain, and that article two of section three of the petroleum code 
is wholly unauthorized. 

The argument for both sides has resulted in a re-array of the lights 
that have been fixed from time to time by our highest court with refer- 
ence to the boundaries of national constitutional power over interstate 
commerce, over individual contracts and as relating to emergencies. 

The seriousness of the question cannot be denied. Oral argu- 
ment shows that the defendant was conducting a little filling station 
in Dallas, selling gasoline to be burned in Texas, and made out of 
oil found and refined in Texas. There is no intimation that his bus: 
ness was other than intrastate, unless the information furnished m 
the bill of particulars places it within the interstate category. 

It seems to me that the recent Minnesota moratorium decision 
by the Supreme Court, has no direct bearing upon the national re- 
covery act. Emergencies that may be involved or recognized by 4 
state may be sustained under the general police power inherent in 
such states. But congress has no general police power. It must 
bring its enactments within one of the specifications or implications 
granted by the national constitution, otherwise there is a lack o! 
constitutionality. 

The national emergency doctrine goes no further than that an 
emergency may call into activity a power which already exists. It 
may not speak into life that which is dead or, never was. ; 

The meatful expressions relating to this particular matter, so lar 
as the national power is concerned, are bordered by the Lever att, 


a war time measure, for the conservation of coal; the District ot 9 
Columbia rent act, regulating the rent that the landlord could charge: 


the Great Northern Securities case, and the Adamson railway wage 


act. Of course we have the stockyards case and the taxing of trading J 


contracts. 

An analysis of all of those cases precludes any thought save and 
except the exercise by the national government of a constitutional 
power either for the waging of a war, or, for the protection of inter 
state commerce. Both of those powers are directly given in the 
constitution. 

It has been asserted in argument by distinguished counsel who 
appear for the prosecution that the emergency of unemployment, 
which has been declared to exist by the congress, and which declara- 
tion of emergency is binding upon the judicial department of the 
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government, that ‘employers must be required to put more money 
into business ;’ that, ‘the normal flow of interstate commerce must 
be restored ;’ that, ‘unless there is an emergency any attempt to regu- 
late any occurrence must be related to a direct effect upon interstate 
commerce, but that when an emergency does exist the effect which 
may be regulated may be an indirect one.’ 

The rate cases which are known as the Shreveport and the Wis- 
consin cases, as well as Wilson v. New, were unmistakably based, 
without any debate, where no difference of opinion may exist, upon 
interstate commerce. Railroads passing from state to state are en- 
gaged in that. Streams of livestock passing from the ranges to the 
markets are en route through many states. 

3ut in the present situation that we are considering there is 
conceded to be an unemployment emergency. Now the national 
government has a right to do anything it can, and it is the business 
of that government to do anything it can to relieve that emergency, 
provided that which it does is within its power to do. Local business; 
business confined exclusively to a state; business which does not 
impinge upon or affect, or, disturb interstate commerce, is wholly 
beyond the fingers of the national government. Such business is 
amenable to the local government. The fundamental laws of the 
land preserve and recognize both sorts. The very charter of the 
national government proclaimed the continuity of the power in the 
people and of the power in the state. The power that rests and re- 
mains with the citizen and with the state is as sovereign and un- 
amenable to attacks from the national government as is the power 
of the national government sovereign and immune from any act of 
the state. Each must retain this separateness, and, this distinctness, 
and, this independence in order to preserve the autonomy of the 
American system. The system is itself of infinite value. Experi- 
ments in the governmental field in other countries, as exhibited in 
history, drove the fathers to the thought, and keep us true to it, that 
agovernment such as is ours must have a dual system. That is a 
national and state system. Our country is too large, sections are too 
remote, interests are too diversified, liberties are too numerous and 
valuable, and, the activities of the people are too multiplied to per- 
mit a congestion of all power in the national seat. 

As was very wisely said in Brewries v. Day, et al, 265 U. S. 545, 

{the ‘implied Powers,’ that attach to express powers, ‘the constitu- 
ton confers upon congress the’ power to make all laws necessary 
me proper for carrying into execution all powers that are vested in 

t. Article 1, Section 8, cl. 18. In the exercise of such non-enumerated 
or a implied powers it has long been settled that congress is not limited 
0 such measures as are indispensably necessary to give effect to its 
‘xpressed powers, but in the exercise of its discretion as to the means 
carrying them into execution, may adopt any means, appearing 
to it most eligible and appropriate, which are adapted to the end to be 
‘complished, and consistent with the letter and spirit of the con- 
stitution. 

It is likewise well settled that where the means adopted by con- 
sss are not prohibited, and are calculated to effect the object 
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entrusted to it, this court may not inquire into the degree of thei: 
necessity, as this could be to pass the line which circumscribes the 
judicial department and to tread upon legislative ground.’ 

This expression of the limitless territory of implication, which 
may not be gainsaid, calls for thoughtful circumspection in discovering 


the exact power that is given in the constitution. 


And also, in the 


search for such acts as really relate to those powers, or, things over 
which the congress has expressed an implied jurisdiction.” 





MISCELLANY 





NEW YORK COUNTY LAWYERS 
ASSOCIATION — COMMITTEE 
ON PROFESSIONAL ETHICS 


In answering questions this Com- 
mittee acts by virtue of the follow- 
ing provisions of the by-laws of the 
Association, Article XVI, Section 
III: 

“This Committee shail be em- 
powered when consulted to advise 
inquirers respecting questions of 
proper professional! conduct, report- 
ing its action to the Board of Di- 
rectors from time to time.” 

[t is understood that this Com- 
mittee acts on specific questions sub- 
mitted ex parte, and in its answers 
bases its opinion on such facts only 
as are set forth in the question. 


QUESTION No. 326 

FEES, Costs 
Trade Organization pays lawyer 
annual retainer. Organization con- 
cludes to petition a debtor in bank- 
ruptcy and appoints three of its 
members to be petitioners. Refe- 
ree in bankruptcy makes an allow- 
ance to petitioners for attorney’s 
services. May attorney account to 
Trade Organization for such al- 

lowance? Disapproved. 
A is the attorney for a trade or- 
ganization which pays this attorney 
an annual retainer and advances to 


him all disbursements. The retain- 
er covers all usual legal services 
rendered by A to his client. Th 
major part of A’s services is to s 
in at meetings of the credit men ¢ 
the eleven firms which form the 
trade association, and at such meet 
ings determinations are reached 
upon courses of action towards de- 
linquent debtors. In this mannertt 
is concluded that the condition of 
B’s business and his conduct there- 
of are such that proceedings in 
hankruptey should be taken against 
the latter as a benefit to all the mem- 
bers of the trade association, and 
the trade generally. Three member 
creditors of B are selected for the 
purpose of making and filing an in- 
voluntary bankruptcy petition 
against B, and in the consequent 
proceedings the referee awards to 
the petitioning creditors the sum ol 
for the services of their at- 


$150. 
and also makes an allow- 


torney, 
ance for disbursements incurred by 
him. Such allowance and disburse- 
ments are paid to A as attorney for 
the petitioning creditors. 


Is it proper professional conduct 
for A to account to his client, the 
trade association, for the moneys ‘0 
received by him, either by a direct 
payment thereof to the trade asso 
ciation or by a credit therefor on his 
retainer ? 
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ANSWER No. 326 


No. In the opinion of the Com- 
mittee, no division of compensation 
for professional services should be 
made by a lawyer except with 
another lawyer duly admitted to 
practice and amenable to profes- 
sional discipline, and even then it is 
not professionally proper to divide 
such compensation unless the recip- 
ient of the division performs pro- 
fessional services or shares profes- 
sional responsibility therefor. This 
principle is recognized by Canon 
34 of the Canons of Professional 
Ethics of the American Bar Asso- 
ciation. The fact that the lawyer 
receives other compensation from 
the trade organization is not suf- 
ficient reason for varying the con- 
clusion or for reimbursing the or- 
ganization or for crediting it with 
such fees or any part of them, or 
in any way accounting to it there- 
for. “He should regard and treat 
the member as his client; and he 
should not compensate the Asso- 
ciation or divide his compensation 
with it.” (Announcement of opin- 
ion of this Committee with the 
concurrence of the Committee on 
Unlawful Practice of the Law, May 
2, 1921, published on page iv of the 
published questions and answers of 
this Committee. ) 


Disciplinary measures and deci- 
sions in other jurisdictions have 
been taken against both lawyers and 
organizations for similar practices. 

Dworken v. Apartment House 
Owners Association of Cleveland, 3 
Ohio State Bar Assn. Rep. 627, 28 
Nisi Prius Reports (Ohio) New 
Series 114, affirmed by the Court 
of Appeals of Cuyahoga County, 38 
Ohio Ap. 265, 176 N. E. R. 577. 


People v. Peoples Stock Yards 
State Bank, 344 Ill. 462, 176 N. E. 
R. gor, 


In re Otterness, 232 N. W. 318 
(Minn. Sept. 26, 1930). 

State v. Retail Credit Men’s As- 
sociation of Chattanooga, 163 Tenn. 


450, 43 S. W. R. (2) 918. 


In so answering, the Committee 
does not approve of a retainer 
which requires the lawyer to ac- 
count for such compensation; and 
he should not accept a retainer so 
conditioned. However, it does not 
construe the question to mean that 
such a condition was a part of the 
retainer. 





GOVERNOR’S APPOINTMENTS 


For Commissioner of Juries for 
Atlantic County, Mr. Joseph T. 
Hawkins, of Atlantic City, re- 
appointed, and for Somerset 
County, Mr. George R. Bolmer, 
of Bound Brook, reappointed. 

For County Boards of Taxa- 
tion—Gloucester County, Mr. D. 
Linton Silver, of Clayton, to suc- 
ceed Mr. Harry A. Black, and 
Somerset County, Mr. William 
W. Davenport, of Somerville, to 
succeed Mr. Edward E. Cooper. 

For Member of State Aviation 
Commission, Mr. Max H. Good- 
enough, of Summit, reappointed. 

For Board of Tenement House 
Supervision, Mr. Joseph C. Tur- 
bett. of Newark, to succeed Mr. 
Manning Merchant. 

Mr. Elmer B. Woods, of Pit- 
man, has been appointed Judge 
of the Court of Common Pleas of 
Gloucester County, to succeed 
Hon. Austin H. Swackhamer. 

Mr. John J. Breslin, Jr., of 
Lyndhurst, was appointed Prose- 
cutor of the Pleas of Bergen 
County, to succeed Mr. Edward 
O. West, resigned. 

Mr. James McMahon, of Mont- 
clair, was appointed a member of 
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the Passaic Valley District Sew- 
erage and Drainage Commission, 
to succeed Mr. Henry T. Page. 

For Commissioner of Juries of 
Salem County, Mr. Henry D. 
Young, of Salem, was appointed 
to succeed himself. 

Mr. C. Henry Ward, of Centre- 
ton, was appointed to succeed 
himself as a member of the Salem 
County Board of Taxation. 

Mr. Joseph Kinzley, of West 
Englewood, was appointed a 
member of the Bergen County 
Tax Board, to succeed Mr. Louis 
Ruckner. 

Mr. Franch B. Loveland, of 
Ocean City, was appointed Prose- 
cutor of the Pleas of Cape May 
County, to succeed Mr. T. Millet 
Hand. 

Mr. Warren C. Runyon, of 
Wildwood Crest, was appointed 
Commissioner of Juries for Cape 
May County, to succeed himself. 

Mr. Charles Miller, of Eaton- 
town, was appointed Commis- 
sioner of Juries for Monmouth 
County, to succeed himself. 

Mr. Daniel R. Lemmon, of 
Browns Mills, was appointed a 
member of the Burlington County 
Tax Board, to succeed himself. 

Mr. Luther Ogden, of Cape 
May, was appointed to the Cape 
May County Tax Board, to suc- 
ceed Mr. J. Allen Wales, de- 
ceased. 

Mr. Guy Efrricson, of Dias 
Creek, was appointed to the Cape 
May County Tax Board, to suc- 
ceed herself. 

Adeline Y. Lawrence, of Free- 
hold, was appointed a member of 
the State Board of Control of In- 
stitutions and Agencies, to suc- 
ceed himself. 

Hon. Samuel M. Shay, of Mer- 
chantville, was appointed Judge 
of the Circuit Court, to succeed 


Hon. 
ceased. 

Hon. Frank F. Neutze, of Cam- 
den, was appointed Judge of the 
Court of Common Pleas of Cam- 
den County, to succeed Hon. 
Samuel M. Shay, resigned. 

Mr. Joseph Varbalow, of Cam- 
den, was appointed Judge of the 
District Court of Camden, to suc- 
ceed Hon. Frank F. Neutze, re- 
signed. 

Mr. William J. 
don Heights, 
the Camden 
Taxation. 

Mr. John V. Hinchliffe, of Pat- 
erson, was appointed a member 
of the Passaic Valley District 
Sewerage and Drainage Commis 
sion, to succeed Mr. J. Frank Sin- 
nott, resigned. 

Mr. Robert H. Davidson, oi 
Passaic, was appointed Judge of 
the Court of Common Pleas of 
Passaic County, to succeed Mr. 
Wm. B Harley, Jr. 

The following members have 
been appointed to the Depart- 
ment of Health: 

Margaret McNaughton, of Jer- 
sey City, to succeed herself. _ 

John E. H. Guthrie, D. D. 5. 
of Newark, to succeed himsellt. 

Helen M. Berry, of Newark, 
succeed herself. 

Mr. Augustus J. 


Henry H. Eldredge, de. 


Dallas, of Had- 
was reappointed to 
County Board of 


Meerwald, ot 


appointed a 
Shell 


Dennisville, was 
member of the Board of! 
Fisheries, to succeed himself. 

The following members were 
appointed to the Board of Fish 
and Game: 

Mr. Alexander H. Phillips, ot 
Princeton, to succeed himself. 

Mr. Lewis Spinks, of Highland 
Park, to succeed himself. 

Mr. Harry Armstrong, of Jer- 
sey City, to succeed himself. 





Mr 
Sum! 
Mr 
man, 
McCz 
Me 
Borde 
Cope, 
pointe 
Consé 
to Su 
Mr. 
Hadd 
memb 
Profe: 
Surve 
The 
pointe 
Board 
tural ( 
Mr. 
Paters 
Loziet 
Mr. 
nolia, 
Niepli 
Mr. 
Cape 
Schell 
Mr. 
ton, te 
Mr. 
Swede: 
Mr. 
to suc 
man. 
Mr. 
Trentc 
Mr. 
Bruns) 
Mr. 
Park, 1 
Mr, 
ton, to 
Mr. 
Preakr 
Yahn, 
Mr. 
shanic, 


, de- 


Cam- 
of the 
Cam- 
Hon. 


Cam- 
of the 
-O Sut- 
Ze, re- 


~ Had- 
ited to 
rd_ of 


of Pat- 
rember 
district 
ym MIs 
rk Sin- 


on, of 
dge ot 
leas ol 


; have 
Jepart- 


of Jer- 


self, 


ark, to 


ald, ot 
ted a 
Shell 

lf. 

; were 

f{ Fish 


ips, ot 
self. 
ghland 


of Jer- 
f. 


MISCELLANY 


Mr. George C. Warren, Jr., of 
Summit, to succeed himself. 

Mr. Charles P. Kelly, of Pit- 
man, to succeed Mr. George S. 
McCarty. 

Messrs. John L. Kuser, of 
Bordentown, and William C. 
Cope, of East Orange, were ap- 
pointed members of the Board of 
Conservation and Development, 
to succeed themselves. 

Mr. John C, Remington, Jr., of 
Haddonfield, was appointed a 
member of the State Board of 
Professional Engineers and Land 
Surveyors, to succeed himself. 

The following persons were ap- 
pointed to be members of the 
Board of Visitors to the Agricul- 
tural College : 

Mr. Arthur Hillman, of East 
Paterson, to succeed Mr. Arthur 
Lozier. 

Mr. Charles Albertson, of Mag- 
nodia, to succeed Mr. Fred S. 
Mepling. 

Mr. F. Mulford Stevens, of 
Cape May, to succeed Mr. Ralph 
Schellinger. 

Mr. Frank W. More, of Bridge- 
ton, to succeed himself. 

Mr. Wilbur F. Beckett, of 
Swedesboro, to succeed himself. 
Mr. A. L. Miller, of Jersey City, 
to succeed Mr. Arthur J. Hoff- 
man. 

Mr. John W. Hendrickson, of 
Trenton, to succeed himself. 

Mr. James Neilson, of New 
Brunswick, to succeed himself. 
Mr. Robert Loree, of Florham 
Park, to succeed himself. 

Mr. James E. Otis, of Tucker- 
ton, to succeed himself. 

Mr. Herbert Hinchman, of 
reakness, to succeed Mr. Fred 
ahn, 


Mr. Walter H. Whiton, of Ne- 
shanic, 
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Mr. Wilford S. Hibler, of New- 


ton, to succeed himself. 
Mr. William S. Tyler, of Plain- 
field, to succeed himself. 





SOME STATE NOTES 


Mr. William F. Smith, of Perth 
Amboy, has been appointed Spe- 
cial Assistant United States Dis- 
trict Attorney for the District of 
New Jersey. Prior to his ap- 
pointment, Mr. Smith was Dep- 
uty Mayor of the City of Perth 
Amboy for seven and one-half 
years and he is also known as an 
Instructor at the New Jersey Law 
School for the past three years. 
Mr. Smith is a member of the 
firm of Smith & Schwartz, Attor- 
neys-at-Law, of Perth Amboy, 
New Jersey. 





OBITUARIES 


FRANCIS VREELAND DOBBINS 


On Saturday, April 7, 1934, 
Francis V. Dobbins of Rahway, 
New Jersey, died in Newark, N. 
J. of heart failure while waiting 
for a bus in the terminal build- 
ing of Public Service. 

Mr. Dobbins was born in 1875 
at Rahway. He graduated from 
Rutgers College in 1895 and later 
from Columbia College of Law. 
For many years Mr. Dobbins has 
been active in politics. He was 
Chairman of the Union County 
Democratic Committee and at the 
time of his death was Democratic 
candidate for Mayor of Rahway. 
For a number of years he was a 
member of the Union County 
Board of Taxation. He had served 
as City Attorney and also City 
Treasurer of Rahway. 
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Mr. Dobbins was an Elk and a 
Mason. He is survived by his 
widow, Mrs. Julia Magee Dob- 
bins; his son Peter Dobbins, his 
daughter Miss Adelphia Dobbins 
and his brother Max Dobbins. 


HENRY H. ELDREDGE 

Circuit Court Judge Henry H. 
Eldredge of West Cape May, New 
Jersey, died at that place April 17, 
1934. He was born in West Cape 
May, November 23, 1881. After 
completing his elementary educa- 
tion there he attended Temple 
College in Philadelphia, Pa. and 
University of Pennsylvania ‘Col- 
lege”, 1904. “‘Law’’ 1907. He was 
admitted to the Pennsylvania Bar 
and after practicing in Philadel- 
phia for a little over a year re- 
turned to West Cape May, New 
Jersey, to become affiliated with 
the Merchants National Bank of 
Cape May, of which he later be- 
came President. He was admit- 
ted to the New Jersey Bar in 1911. 
Governor Fielder appointed Mr. 
Eldredge Judge of the Court of 
Common Pleas of Cape May 
County. He was appointed to the 
Circuit Court by Governor Lar- 
son in 1930. Judge Eldridge is 
survived by his wife, Mrs. Char- 
lotte W. Eldredge and one son 
Henry H. Eldredge and two daugh- 
ters, Janet L. Eldredge and Char- 
lotte R. Eldredge. 


WILLIAM F. GASTON 

William F. Gaston of Passaic, 
N. J., dean of the bar of Passaic 
County, died early this month at 
the age of eighty. Mr. Gaston 
was closely affiliated with the in- 
tellectual and financial activity of 
his city. He was vice-president 
of the Passaic National Bank & 
Trust Co. and a member of the 
Old Reform Church of which 
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his father, the Rev. Dr. John 
Gaston, had been pastor. Mr 
Gaston is survived by two sons 
Frederick Gaston and John Gas. 
ton and a daughter, Mrs. Eugene 
Ward, all of Passaic. 





Quality Flowers at Reasonable Prices 


Robert Treat 
Floral Shop 


Bonavito & Bonavito 


Floral Designs and Wedding 
Bouquets our Specialty 


Newark, N. J. 


Robert Treat Hotel 


Phone Market 2-1000 














